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Introduction

Through a long-standing practice of providing legal aid assistance and other
forms of activities aimed at upgrading human rights in Serbia, the Lawyers’ Committee
for Human Rights - YUCOM has realized the significance of observing and studying
corruptive behaviour and its influence on sustaining fundamental rights and the rule of
law within society. After having organised series of discussions with judges, prosecutors
and police representatives, independent regulative bodies, media and relevant non-
governmental organisations in cities all over Serbia, we have identified several
systematic disadvantages affecting criminal proceedings with to corruptive elements as
well as regulations applying to them.

However, in order to compare the situation in this area of justice in Serbia,
Croatia and Bosnia and Herzegovina YUCOM has started the cooperation with partner
organisations Youth Initiative for Human Rights BH and Youth Initiative for Human
Rights Croatia, and this way has expanded the network for monitoring trials with
corruptive elements. Networking and strengthening the capacity of civil society
organisations and individuals is an attempt to create tenable and strong “front” which
will, through the monitoring of trails, analyses of criminal procedures and objective and
professional reports, give a powerful incentive to justice in suppressing corruption and
enhancing the rule of law in the region.

We have realized that the monitoring of the work of the judiciary representatives
and incitement to close communication and coordinated action of all engaged subjects
in combating corruption, is a scope in which civil society can be a corrective factor and a
partner to judiciary as well as to other state mechanisms in the fight against corruption.
As a result of our efforts we wanted to present to the broader public a different, more
professional data base in order to create a legitimate attitude about the responsibility of
representatives of the judiciary, which would reduce sensationalistic, popular and
politically motivated reporting within the media. Nevertheless, as the main
contribution, we also consider the urge to motivate the ones who have the
responsibility to detect, prosecute, trail and punish these corruptive deeds. We want to
remind them that they are allies in the process of supressing corruption and that they
enjoy a strong support by civil society.

By representing the strategic frameworks which refer to the judiciary and have
for a goal strengthening these branches of power in the field of fighting against
corruption, as well as the legal frameworks which are of great importance for
prosecution of criminal deeds with corruptive elements, we wanted to point out the
similarities and differences between those systems being monitored.

In addition, in this publication we have also represented experiences that we
acquired during the monitoring of selected cases and the results and conclusions from
the monitoring process. We hope that we have succeeded in our intention to point out
not only omissions and disadvantages, but also good examples of practice that can be
equally applied in Serbia, Croatia and Bosnia and Herzegovina.



Context

Regardless of the level of development, wealth or cultural patterns of one
society, corruption is a phenomenon which is common in every country or legal system.
Corruption demands fast responses and clear action. When we speak about corruption
in Serbia, Croatia and Bosnia and Herzegovina we need to pay attention on all areas of
public life, especially on doings in every branch of power. Judicial, legislative and
executive branch have a role to play in the process of combating corruption and they
either participate in creating a more efficient system or they can influence the system to
become incapable to fight against this phenomenon which may eventually undermine
trust in the country. Independent institutions are welcomed to join this mission, which
in Serbia, as well as in other regional countries, represent additional mechanisms of
control. The role of media is extremely important, giving the fact that they can create
expectations of citizens and create a critical mass pushing for change. Citizens and civil
society can demand the implementation of the rule of law in order to have strong
institutions capable to carry out the fight against corruption.

In combating corruption a strengthened judiciary is of great importance in order
to provide an efficient control of all other public institutions. We have focused our
research on the judiciary, because the development of independent and efficient
judiciary, functioning without any external influences, is the key to successful fight
against the corruption at this level. In this process it is also necessary to follow an
election on functions, acts and behaviour of judicial organs and their representatives.

It should be mentioned that in some countries, where the monitoring was
implemented, the institutions and their representatives undertook measures beyond
their responsibilities and this way indirectly influenced the prosecutor's office and
courts. We have spoken about this publicly and made some critics, so in the following
period we can expect that there will be no need for additional discussion about hazards
to which the violation of institutions can lead.

Every year, international organizations specialized in corruption assess the state
of all countries in the region and give references aiming at improving strategic and legal
frames, and they also give an attitude which is associated to fight against this social
issue. In the next chapter there will be a review of the newest international reports
which refer to corruption affecting the judiciary in Serbia, Croatia and Bosnia and
Herzegovina. It is especially important to compare countries in the region, considering
the fact that they are facing similar problems, but they differentiate one from each other
by achieved results and position in which they are on international plan. Every state
mentioned had developed its own strategy to fight against corruption within the
judiciary so they can exchange good practices.

In Serbia and Bosnia and Herzegovina it has been pointed on a decrease of
corruption because of the European integration process, among the other things. Also,
the experience of Croatia, a recent member of the European Union, will be extremely
helpful to predict challenges that other countries will also face on their way to EU
accession.



The most extensive references are addressed to Croatia, which has been a
member state of the European Union since 2013, especially in the first report about
fighting corruption in the EU and in the report of GRECO from 25 June 2014.1

New international standards referring to the question of judicial integrity can be
clearly spotted. Serbia should carefully monitor these changes and spot them on time.
The situation in Bosnia and Herzegovina is somewhat different, because this country
has just took the first steps in the fight against corruption, which does not mean that
improvement has not been made in solving some of the problems in this area. As it is
highlighted in the report of the European Union, some countries facing a number of
problems in the fight against corruption do have a detailed legislative and institutional
framework, different strategies and programmes, but their implementation is not
satisfactory. In some countries, this systematic problem is significantly reduced by
preventive measures, with examples of good practices and high standards of
transparency.2 The next chapter highlights those focus points that demand special
attention so as to reach a higher level of judicial empowerment for confronting this
phenomenon.

We hope that this report will complete the data existing in the region and
pertaining to difficulties in the implementation of an efficient fight against corruption as
well as possible solutions. We wish to open a discussion in the region that may pave the
way to responsible jurisdictions and raise public awareness about the necessity of
actions being followed from the beginning, more exactly, from the arrest announcement
in the media, until final judgment.

Independence

Support to the establishment of an independent jurisdiction is of great value for
creating favourable conditions in which courts can lead criminal process for criminal
acts with corruptive elements, especially when a high level of corruption is at stake.
This way, efficiency and reliance in the justice system are being strengthened, because it
is necessary that courts and prosecutor’s offices act objectively and independently from
external influences when it comes to these cases.3 When it comes to independence of
the judiciary, particular attention should be drawn to the independence of the
prosecutor’s office and court from political interference in proceedings. From a practical
point of view, that influence should refer to non-transparent or discretionary
application of procedures for the elections of representatives of the judiciary or
prosecutor functions. Constitutional and legal frameworks must be changed to avoid
this situation, because they leave an opened space for political influence.# There are no
uniform standards which would represent a model for placement or dismissal for these
functions, but a credible process is demanded, in accordance to credits.

A similar problem appeared in Serbia in 2012, caused by the appeal cases of
unelected judges to the verdicts of the High Judicial Council, which the Constitutional
Court adopted and in that way enabled the return of 800 judges on their functions.> This

1GRECO, Evaluation Report Croatia, Strasbourg, 25 June 2014. Available at:
http://www.coe.int/t/dghl/monitoring/greco/evaluations/round4/GrecoEval4(2013)7 Croatia EN.pdf
European Commission, EU anti-corruption report, Brussels, 3 February 2014, p. 8.

*Ibid, p. 15
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’European Commission, Serbia 2013 Progress report, Brussels, 16 October 2013, SWD(2013) 412 final, p. 38.



verdict has confirmed what was previously pointed out as problematic in few reports of
the European Commission and the Venetian commission: that the process of judge
election in 2006, when they were supposed to be chosen on that function by the
Parliament on a suggestion of the High Judicial Council (whose purpose is to protect the
independence of the judiciary), has shown a high risk of politicisation of elections on
judicial functions and violation of the independence of the judiciary. The biggest
problem affecting the election procedure was the fact that it was supposed to be
conducted not only for the new judges, but also for the ones previously elected, which
violates the permanence of judicial function.® In December 2013, the Constitutional
Court pointed out that the first legal ground for the election of the High Judicial
Council’s president in 2009 was unconstitutional in that temporary structure. This
system of function placement (which is also used for court’s presidents and placement
and dismissal of public prosecutors) has to be changed, because it leaves space for
political influence.”

In Croatia, the president of the High Judicial Court is chosen by the parliament,
on the suggestion of the president of Croatia, with a preliminary opinion of the High
Judicial Court which is not obligatory and the department for judiciary by Croatian
Convocation. Authorities in Croatia consider that this procedure is completely
independent, because it is the result of an agreement between all three branches of
power, while GRECO warned that this political coloured procedure for elections on the
highest positions in the judicial system exposes the whole judiciary to risk.8 The process
should be transparent enough to avoid suspicions of political influence. The European
court for human rights finds that the key factor for the establishment of the fact that
judiciary is independent lies in the question: does it actually represent only a simulation
of independence? The same remarks can be made on the account of nomination of the
public prosecutor. Advantage should be given to the independent and professional body
which would pass decisions for all nominations.” The demand for independence does
not mean completely excluding other branches of power from the work of judicial
institutions: most of the Public Court Council of the Republic of Croatia’s members come
from the judge orders which have been elected by their colleges, but also from the two
members of the Council. The same relation exists in the Public Prosecutor’s Office. In
Serbia, a person who has been elected for the first time on the judicial function is on a
trial period for three years. The European association of judges and prosecutors for
democracy and freedom MEDEL10 has criticised this trial period of three years, pointing
out that the judges at that time are extremely exposed to influences. Croatia has
invalidated a similar rule according to which public prosecutor’s deputies have a trial
period of five years before being permanently elected on prosecutors’ function, because
they have deemed this choice a threat for independent work of prosecutors.!? The
example of Bosnia and Herzegovina shows that changes in democracy for the better

6 Maria Dicosola, ,,Judicial independence and impartiality in Serbia: between Law and Culture”, Blog Diritti
Comparati, 17 December 2012. Available at: http://www.diritticomparati.it/2012/12/judicial-independence-and-
impartiality-in-serbia-between-law-and-culture.htm]®

"European Commission, Serbia 2013 Progress report, 16 October 2013, p. 39.
z GRECO, Evaluation Report Croatia, Strasbourg, 25 June 2014, p. 21.
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'"MEDEL (Magistrats pour la Démocratie et les Libertés), MEDEL CA Motion - Restoration of Confidence
Necessary for the Democratic Functioning of the Serbian Judiciary, 24 June 2013.
Available at: http://www.sudije.rs/en/medel-corner/medel-ca-motion-restoration-of-confidence-necessary-for-
the-democratic-functioning-of-the-serbian-judiciary

1 GRECO, Evaluation Report Croatia, Strasbourg, 25 June 2014, p. 38.



should be independently observed. In the current system, the High Judicial and
Prosecutor’s Council of Bosnia and Herzegovina has a jurisdiction to nominate judges
and prosecutors and in that way to prevent the election to become an object of political
influence. However, in 2013 some political parties have suggested that the role of
executive and legislative power, which refers to the election of prosecutors, be
increased, but the European Commission reacted to this suggestion, claiming that these
demands are alarming.12

Finally, the permanence of judicial and other functions in the judiciary is
considered as one of clear indices that the judiciary is independent, which protects them
from arbitrary dismissals due to the shift of political sets. In Croatia, the judicial
function is permanent until retirement. Placement and dismissal on the function is
performed by the Public Judicial Council, under the control of the administrative courts
and the Constitutional Court. The system has to be balanced to enable continuity and
dynamics of the work. Since the number of mandates for the Constitutional Court’s
president and the main public prosecutorl3 is not limited, there is a valid reason to
believe that this solution can also be problematic, because there is a risk that
representatives of these functions act in the benefit of some political body so as to
ensure their own re-elections.

Public Distrust

As it has been especially pointed out in the EU Anti-corruption Report from 2014
and in the GRECO’s fourth evaluation report about Croatia, the public perception of
corruption has to be taken into account as an important parameter for measuring the
level of corruption which countries face. The high percentage of distrust to the
judiciaryhas direct consequences as it seriously undermines the trust of citizens in
democratic institutions and to the fight against corruption. The result of the research is
unambiguous: in Europe 76% of people thinks that corruption is widespread in their
country.'* The same research shows that 94% of Croatian citizens consider that
corruption is widespread in Croatia.’> The percentage of public distrust is also very high
in Serbia and Bosnia and Herzegovina: 95% of questioned citizens of Serbia consider
that corruption is a problem or serious problem in Serbia, while 85% of questioned in
BiH replied in the same way.l® A fact that in all three countries there is a high
percentage of distrust in the judiciary, which is considered as one of the most corrupted
institutions, is also a very big problem: in Serbia, 82% of questioned citizens consider
that the judiciary is corrupted or extremely corrupted, 67% in Bosnia and 70% in
Croatia.l”

Public trust has a key significance in the criminal law system, as the European
Council for human rights also pointed out a couple of times in its practice. Therefore,

European Commission, Bosnia and Herzegovina 2013 Progress Report, Brussels, 16 October 2013,
SWD(2013) 415 final, p. 12.
3 Ibid., p. 36.
“European Commission, Special Eurobarometer on Corruption, February 2014, p. 6.
évailable at: http://ec.europa.eu/public_opinion/archives/ebs/ebs 397 en.pdf.
1bid.
"Transparency International, Global corruption barometer 2013, Available at:
?}tp://www.transparency.org/ 2cb2013/results.
Ibid.



there is a strong need to identify the reasons which have led to public distrust in the
judiciary18, identify the causes of blank in perception and develop measures targeted at
lifting up the level of public trust in the judiciary. There are side effects which lead to
the creation of a wrong image in the public in terms of work of judges and prosecutors.
First of all, the press is unbalanced, sensational and often gives imprecise information.
The quantity of real research journalism is reduced in favour of a press that “searches
for scandals”, observes the association of judges in Croatia. GRECO has underlined that
close relations between certain media owners and political and financial centres of
power can have an unbalanced influence on pieces of information that come through the
media.l® Besides, judges and prosecutors in all three countries often suffer the
consequences of executive government behaviour.

Public political attacks of executive or legislative power’s members targeted at
certain judges seriously undermine the credibility of judicial power, which can strongly
impact on the independence of judiciary.2? Partially, a solution can be found in the
judiciary itself. Considering the great influence of media reporting on the public opinion,
the improvement of communication with reporters started to be more significant. In
that sense, Croatia can be a good example, where every court has a judge who is also a
spokesman. However, a development of an efficient politics of communication in forms
of a judicial system is also recommended, which would include general standards and
rules of behaviour in communication with journalists.2! General distrust must be
seriously approached because its influence is big on the system, but it does not always
match the real state of facts. In Croatia, in the last five years, only two members of
judicial institutions have been convicted for corruption.22

Ethics and Conflict of Interests

Conflict of interests involves a situation in which public officials act, intend to act
or make an image of acting in favour of their own private interest.23 Cases of conflicts of
interests seriously undermine the integrity and transparency of the institutions and
represent one of the most important reasons for public distrust, especially in the
judiciary. Unfortunately, strategies regulating the judiciary area usually do not succeed
to set conflict of interests as a priority, and the lack of action continues to threaten the
trust of the public.2* Laws on conflict of interests have been introduced in all three
countries, but their legal form remains unsatisfying. Judges and prosecutors are subjects
to a strict regime of incompatibility, so they cannot perform a job that may threaten
their autonomy, impartiality and independence or reduce their social status.
Specifically, they should be banned from membership in political parties and also from
engaging in any political activities. The only professional, paid activities which should

lgGRECO, Evaluation Report Croatia, Strasbourg, 25 June 2014, p. 4.
®Ibid., p. 34.
z(l)European Commission, EU anti-corruption report, Brussels, 3 February 2014, p. 15.
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| ZZGRECO, Evaluation Report Croatia, Strasbourg, 25 June 2014, p. 35.

ZRecommendation No. R (2000) 10 of the Committee of Ministers to Member States on codes of conduct for
| public officials, Council of Ministers, Council of Europe, 106" session, 11 May 2000, Available at:

http://www.coe.int/t/dghl/monitoring/greco/documents/Rec(2000)10_EN.pdf

According to: European Commission, EU anti-corruption report, Brussels, 3 February 2014, p. 12.

**European Commission, EU anti-corruption report, Brussels, 3 February 2014, p. 12.




be enabled to them are the ones on an academic field. Besides that, it is important to
forbid or limit certain ancillary activities as employment after retirement.2>

The representatives of civil society have shown concern because they cannot
perform researches which refer to the integrity of judges, if their access to the public
information of financial report is being denied. Limitations should be carefully balanced,
because the role of civil society is strategically important in reaching a higher level of
transparency. Thus, public control has its limits, and for this reason the monitoring role
of the Public Court Council in preventing and solving conflicts of interest plays a key
role. It cannot be only a formal control, but a credible and well leaded process.2¢

Mechanisms offering directions and advice should also be strengthened.?” They
are rarely used in practice, they are superficial, and advices only describe the principle,
without giving an opinion on specific ethical dilemmas. The goal of the system is to
make sure that judges and prosecutors are left on their own when they are facing
serious ethical questions. The situation can be improved by introducing a proactive
approach for an uplift of consciousness and knowledge and also by mobilizing judicial
academies and members of civil society who can play an important role in regular
training and evaluation of moral principles.

Further, as it has been noticed in Croatia, the executive authorities have to be
aware of the fact that excessive multiplication of rules and constant control increase the
level of responsibility and pressure on professionals in the judiciary who may
eventually wish to defect and join the private sector.?8 This phenomenon should be
especially emphasized, because the mobility of manpower between public and private
sector is crucial for the functioning of a modern society, but it also indicates a potential
risk of appearance of conflict of interests. The absence of distinctive rules in this area
has to be remedied.?°

Accountability

In the judiciary, will is a crucial element of success in the fight against corruption.
Unfortunately, the lack of court determination for solving complex or delicate cases of
corruption is obvious. It is primarily reflected by the inefficient coordination of anti-
corruptive and independent organs of administration and by the negligible number of
cases which have been closed with a verdict. The number of investigations that were
initiated by prosecutors in 2012 in Serbia for corruption and organized crime has
increased significantly, in cases of corruption on high level (140 new investigations, in
comparison with 115 in 2011), but the number of rendered judgements is still quite
small, compared to the number of initiated proceedings.30

Laxism in the judiciary is making the fight against corruption weaker, and it also
indirectly affects the whole system. For example, in Serbia, a number of unsolved cases
of killed journalists in 1999 and 2001 still represents a significant factor of self-
censorship for investigative journalism and discourages potential whistle-blowers and

BIbid., pp. 29, 42.

ZGGRECO, Evaluation Report Croatia, Strasbourg, 25 June 2014, pp. 30-31, 43.
2Ibid., p. 41.

BIbid., p. 42.

*European Commission, EU anti-corruption report, Brussels, 3 February 2014, p. 12.
3European Commission, Serbia 2013 Progress Report, 16 October 2013, p. 42.



witnesses from reporting corruption.3! Further, limited possibility for sentencing is also
indicated. Improvement is possible to achieve by a regular grading of judges, court
presidents and prosecutors. It is necessary to introduce clear and objective criteria for
qualitative and quantitative estimation of all professionals: the number of rendered
judgments, performances by type of case in absolute number of percentage, respect of
deadlines, types of cases rendered on appeal, etc.32 The use of modern information
technologies is crucial for the increase of transparency of the system. In Croatia, a small
number of courts have launched websites on which it is possible to follow their
structure and organisation of work, while most of the courts still work without access to
modern administrative capacities.33

Assessment of the effect should be combined with a system of improvement.
Croatia established a system of grading and scoring, amended with personal interviews.
Decisions about appointments, promotions and transfers are published. Candidates, in
case they are unsatisfied with the result, can ask for a review of a court decision. Work
experience necessary for a promotion is prescribed by law, and it differs according to
different levels of territorial jurisdiction - 2 years at a municipality level, 8 years at a
district level and 15 years at a state level.34

Keeping in mind that cautionary measures are necessary in order to maintain
independence of interested professionals, decisions about a possible suspension should
be made after a reasoned suggestion by an independent entity, like the State Judicial
Council, and after the person in question has been heard and given the option of filing a
lawsuit through an efficient mechanism of administrative dispute.3> As mentioned
earlier, the public nature of court's work is essential for enabling additional control
from the public and society. Court hearings should be public, unless the law arranges it
differently with justified reasons, or, according to the opinion of the court, the privacy
should not be disturbed. Nevertheless, even in those cases, an abridged version of the
verdict should be published.36

It is rarely considered that judges and prosecutors can be the object of criminal
and civil responsibility. Also, the injured party should be provided the option of filing a
lawsuit against judges and prosecutors, whose responsibility is limited due to the
immunity of the judicial position. Namely, they cannot be brought to account for their
opinions or voting during a decision making process. Regarding judges in Croatia, there
is no direct civil responsibility for individual court decisions, but there is a possibility
for damages in case of intentional or gross negligence. Criminal procedure against a
judge can be started without approval from the State Judicial Council. In reality, most of
the requests for lifting immunity come from people dissatisfied with court decisions, so
the Council rejects them. Only when demanded by the prosecution, a satisfying result is
achieved.?”

Disciplinary responsibility for violating ethical or professional duties can also
lead to sanctions. Strict discipline is a necessity in case of the prosecutor's office. Since
hierarchy is firmly embedded in its structure, transparent jurisdiction is very important
in order to ensure efficiency and define responsibility. In that sense, orders given to a

*'European Commission, Serbia 2013 Progress Report, 16 October 2013, p. 43.
32GRECO, Evaluation Report Croatia, Strasbourg, 25 June 2014, p. 25.

3Ibid., p. 27.

*Ibid., p. 39.

*Ibid.

Ibid., p. 27.

Ibid., pp.31, 43.



single prosecutor from his superior should always be in written form and they should
contain an explanation38. Weak discipline can also influence judicial institutions. GRECO
states that judges sometimes refuse to collaborate on disciplinary issues and that they
are not sanctioned for it.3° This situation undermines all processes and should not be
tolerated.

Efficiency

One of the biggest known problems is the lack of efficiency in judicial
proceedings in all of the three observed countries. Excessively long procedures violate
the right to trial in reasonable time, increase the possibility for bad results and lead to
general distrust towards judicial institutions. There is a risk, inter alia, for corruption
cases to become obsolete. In certain cases, procedural rules can be applied in a way that
leads to significant delays in order to avoid carrying through judicial proceedings*0.
Both parties endure consequences of inefficiency - the claimant, who sometimes has to
wait for decades before a verdict is brought in, and the defendant, who is often the
object of unusually long detaining.

Data shows that the number of unsolved cases is still significant. In the year
2012, there were over 3 million cases awaiting verdict in Serbia*! and 2.3 million such
cases in Bosnia and Herzegovina.#2 The last GRECO report about Croatia also
emphasizes behindhand cases as the greatest weakness of the Croatian judicial
system#*3,

Carrying out unique programs with the goal of solving old cases must be defined
as a priority in all three countries. Although those kind of programs are predicted by the
recent “action plans” for the period 2013-2018 in all three countries, the results are
barely discernible. International organizations emphasize the meaning of smooth and
timely enforcement of these strategies.

Rationalisation of the judicial network is not an easy task. In particular,
difficulties can arise with geographical distribution. On the one hand, it is necessary to
provide an optimal allocation of judges and prosecutors on the entire territory, who will
be capable of answering all the needs in a timely manner.4

On the other hand, the judges can disagree with the change of their location and
have the constitutional right to not be distributed to a different place,* if that is their
wish. This right has its limits. In Croatia e.g., a judge can be transferred to a different

3¥point 9 of the Bordeaux Declaration jointly drafted by the Working Groups of the Consultative Council of
European Judges (CCJE) and the Consultative Council of European Prosecutors (CCPE) of the Council of
Europe, in Bordeaux (France) and has been officially adopted by the CCJE and the CCPE in Brdo (Slovenia) on
18 November 2009. Available at:
https://wed.coe.int/ViewDoc.jsp?Ref=CM(2009)192&Language=lanEnglish& Ver=original&Site=CM&BackCo
lorInternet=DBDCF2&BackColorIntranet=FDC864&BackColorLogged=FDC864#P10 110
GRECO, Evaluation Report Croatia, Strasbourg, 25 June 2014, p. 33.
“European Commission, EU anti-corruption report, Brussels, 3 February 2014, p. 16.
*'European Commission, Serbia 2013 Progress Report, 16 October 2013, p. 40.
“European Commission, Bosnia and Herzegovina 2013 Progress Report, 16 October 2013, p. 12.
43GRECO, Evaluation Report Croatia, Strasbourg, 25 June 2014, p. 16.
j:European Commission, Serbia 2013 Progress Report, 16 October 2013, p. 40.

1bid.
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court of the same jurisdiction without his or her explicit consent, in case a court stops
working or is restructured in accordance with the law.#¢ This can have significant
consequences because poor geographical distribution may lead to imbalance to the
extent of judges' work (certain judges get a substantial amount of cases each year, while
others get only a few), which will disable proper work. Judicial work also requires
special attention regarding the distribution of cases. To prevent conflicts of interests,
cases must be distributed randomly (e.g. alphabetically).4” Attention must be paid to the
type and complexity of a certain case, as well as special jurisdiction, specialization and
the amount of work of each judge and prosecutor. Distribution of cases is subject to
corruption, and the authorities should be very careful. The general rule is that judges
and prosecutors should not be removed from the case. However, if that happens, it must
be based on a special provision and grounded in written form.8

Putting in place a unique electronic and informative system and database that
would cover the whole judiciary can bring in effective, more transparent and impartial
selection of the cases.*? However, different software for data management continue to
be used at the same time in appeal, administrative and high courts, while electronic
management has still not been established in Magistrate Courts and prosecutor’s
offices.50 The lack of staff and equipment in judiciary institutions in Serbia, Croatia and
Bosnia also highlights the urgency of the situation, which is especially visible when it
comes to the main bodies.

“Ibid.

YIbid., p. 26.

“Ibid.

Ibid., p. 34.

*%European Commission, Bosnia and Herzegovina 2013 Progress Report, 16 October 2013, p. 13.
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Strategic Frameworks for Combating Corruption

Having considered the recommendations provided by the international
organizations, within the context of the EU accession, all three countries have adopted
strategic documents related to the fight against corruption. Although these documents
largely contain all recommendations, the implementation of the provisions is rather
slow and only some of the activities envisaged by the action plan have been actually
applied. This chapter briefly presents envisaged measures for the improvement of
judicial system efficiency as well as other relevant bodies in charge of fighting
corruption.

Serbia

The National Anti-Corruption Strategy in the Republic of Serbia for the
period 2013 - 2018 is the most significant strategic document in terms of planning the
fight against corruption. The Action Plan for the Implementation of the National Anti-
Corruption Strategy in the Republic of Serbia for the 2013 - 2018 period has been
adopted in accordance with the envisaged goals of the Strategy. However, taking into
account the implementation process of the Action Plan, its stagnation is obvious. The
general objective of the Strategy is the idea that corruption, as an obstacle to economic,
social and democratic development of the Republic of Serbia, must be decreased to the
largest possible extent.>! The Research of the World Economic Forum for the period
2011 - 2012 presented corruption as the second largest problem identified during the
adoption of the decision on initiating economic activity in the Republic of Serbia. If we
compare these data from the 2013 Report, we may notice that on the same scale,
corruption has been recognized as a problem on the first place.5? According to this
report, the independence of judiciary from the government, citizens and companies is
still very low.53

Regarding the efficiency of the judiciary in the fight against corruption as well as
possible improvements in judiciary work, we have been primarily focused on the part of
the Strategy related to this branch of power.>* The biggest problems in this area are still
the non-prescribed criminal offence of illegal enrichment as well as the fact that
financial investigation has been mainly conducted following the submission of a
criminal charge, so the delay of investigation increases the risk that the property will be
brought out of the country. The new Criminal Procedure Code>> introduced
prosecutorial investigation, by which the state prosecution has been assigned a greater
role in gathering evidence and processing it before the court. This idea requires
additional knowledge on the part of state prosecutors, but also special knowledge in
other fields such as forensic accounting and monitoring of financial flows, so there is a
necessity for continuous education and specialization of state prosecutors, as well as the

*'National Anti-Corruption Strategy in the Republic of Serbia for the period 2013-2018, adopted by the National
Assembly of the Republic of Serbia on 1 July 2013, “Official Gazette of RS” No. 57/13.

32 World Economic Forum, Global Competitiveness Report 2013-2014, Geneva, 2013, p. 334.

Available at: http://www3.weforum.org/docs/WEF _GlobalCompetitivenessReport 2013-14.pdf

%3 Rank: 2.6 on a scale 1-7 where 1 stands for strong influence and 7 stands for completely independent.

World Economic Forum, Global Competitiveness Report 2013-2014, Geneva, 2013.

> National Anti-Corruption Sirategy ..., “Official Gazette of RS” No. 57/13, part 3.4. “Judiciary”,

>>Criminal Procedure Code, “Official Gazette of RS” No. 72/11, 101/11, 121/12, 32/13 and 45/13.
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increase of the number of their deputies.5¢ The Strategy itself emphasizes the fact that
this law, since January 2012, has been applied in cases under the responsibility of the
Prosecution for Organized Crime and the Prosecution for War Crimes, while it has been
applied in criminal cases under the general responsibility of courts and state
prosecutions since October 2013.57

The basic goals of the Strategy in this area are related to the following:

* Full independence, i.e. autonomy and transparency of the judiciary in
budgetary authorizations;

* The process of election, promotion and responsibilities of the holders of
judiciary function, based on clear, objective, transparent and in advance
defined criteria;

* Developed efficient and pro-active practice in disclosure and criminal
prosecution of corruptive criminal offences;

* The improvement of substantial criminal laws and harmonization with
international standards;

* Establishment of the efficient horizontal and vertical cooperation and
exchange of information among police, state prosecution, courts, other public
bodies and institutions, regulatory and supervisory bodies, and European
and international institutions and organizations;

* The establishment of a unique register (electronic register) for criminal
offences with elements of corruption, in compliance with the law regulating
the protection of personal data;

* Strengthening mechanisms for the prevention of conflict of interests in
judicial occupations;

* Ensuring adequate resources of state prosecution and courts for dealing with
the cases of corruption (strengthening capacities);

* The adoption of a long-term strategy which comprehensively improves
financial investigations.>8

The first extensive results of the implementation of the Action Plan>® were
presented in March 2014. Further in the paper, we will present some of the most
significant completed and non-completed measures, which are of special importance for
the judiciary in Serbia, when it comes to strengthening this branch of power, for the
sake of a more efficient and more effective fight against corruption. It is useful to point
out that the National Judicial Reform Strategy for the 2013 -2018 period was adopted in
July 2013 with the goal of empowering the High Court Council and State Prosecutors
Council, in a way that they will be assigned greater responsibility and competence
prescribed by the Constitution, which would undoubtedly guarantee the independence
of judiciary. However, if we return to the measures envisaged by the Action Plan for the
Implementation of the Anti-Corruption Strategy, we could see that certain steps
towards strengthening these institutions were not undertaken completely or in the

%6 State Prosecutors Council, Report to the Council for Fight against Corruption, 19 February 2014, p. 30.
Available at: http://www.dvt.jt.rs/doc/izvestaji/Izvestaj%20Savetu%20za%20borbu%?20protiv%20korupcije.pdf
>"More information about Amendments to the Criminal Procedure Code available in the chapter Legal
Framework Analysis - Serbia.

¥ National Anti-Corruption Strategy. ... “Official Gazette of RS” No. 57/13, part 3.4. “Judiciary”.

> Anti-Corruption Agency, Report on the implementation of the National Anti-Corruption Strategy in the
Republic of Serbia for the 2013-2018 period and the Action Plan for its Implementation, 31 March 2014.
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right way. With regard to the measure of amending the Law on the Judicial Academy,
the Law on High Court Council and the Law on the State Prosecutors’ Council®, by
which mandatory training for holders of judicial function would be introduced within
the goal: The process of election, promotion and responsibilities of holders of judicial
function, based on clear, objective, transparent and advance defined criteria, it can be
noticed that only the first out of these three laws was amended. The other two laws
have still not been adopted, but the drafts were submitted on 9 June 2014.

On the other hand, the development of the rulebook on objective criteria and
procedures for election and promotion of holders of judicial functions, i.e. the functions
of deputy state prosecutors and their publishing on the websites of judicial institutions
has been envisaged, which would directly contribute to the independence of the election
process.t1 Publishing these rulebooks and availability of the document on the websites
would enable the stakeholders, organizations and institutions in charge for measuring
the transparency of employment and assignment of judge and prosecutor positions, to
monitor how it influences the efficiency of the whole judiciary system.

One of the measures - The establishment of efficient and pro-active practice in
disclosure and criminal prosecution of corruptive criminal offences®? is particularly
important for our analysis. Proactive investigations are those investigations in which
the prosecutors apply special techniques and within which the actions are taken based
on the initiative of the police and state prosecution. The indicator for the achievement of
this goal is the measure of implementing and developing the process of proactive
investigations, which envisaged the obligation of the Public State Prosecution and the
Ministry of Interior to create statistics on initiated proactive investigations by 6
September 2014. However, there are no information whether the statistics was created
or not within the envisaged deadline.

The inexistence of the criminal offence of illegal enrichment is stated in the
Strategy as one of the leading problems regarding corruption criminal offences. Illegal
enrichment is a criminal offence which has been defined in foreign literature as
“considerable increase of the property of public officials which cannot be
argumentatively justified, considering their legal incomes.”®3 The check of property
origin, as well as the introduction of this criminal offence into the Criminal Code, would
contribute to the fight of the state against corruption and crime, as it would be clearly
defined as criminal offence of corruption, which is frequent in the Republic of Serbia,
regarding the number of affairs at the state level. The Action Plan envisaged
Amendments to the Criminal Code so as to introduce this offence into the Code, while
the deadline for the submission of draft amendments was 6 June 2014. All other
activities can be implemented only after these amendments are adopted. However, the
draft has not even been submitted to the National Assembly yet.

Within the goal of Establishing efficient horizontal and vertical cooperation and
exchange of information among police, state prosecution, courts, other public bodies and
institutions, regulatory and supervisory bodies, and European and international
institutions and organizations, the improvement of cooperation and coordination of

% Government of the Republic of Serbia, Action Plan for the implementation of the National Anti-Corruption
Strategy in the Republic of Serbia for the 2013-2018 period, 25 August 2013, Measure 3.4.2.4.

61 1bid., Measure 3.4.2.5.

“Ibid., Goal 3.

%LondaEsadze, Glossary of terms in the field of conflict of interests and corruption, Belgrade, 2013, p. 11.
Available at: http://www.euinfo.rs/plac/wp-content/uploads/2013/1 1/glosar-termina-u-oblasti-sukoba-interesa-i-
korupcije.pdf
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activities on combating corruption among relevant institutions has been envisaged, in a
way that the Ministry of Justice and Public Administration should organize the signing
of a Memorandum of Understanding with the police, state prosecutions, courts, other
public administration bodies and institutions, which would determine the manners of
cooperation and focal points.®* The signing of a Memorandum is aimed at the decrease
of average length of investigation for criminal offences with elements of corruption.
Meetings with the Republic State Prosecutions have been held, while the High Court
Council and the Supreme Court of Cassation have said that they had not received the
document for consideration.6>

Owing to identified lack of alignment and connection of the existing electronic
registers on criminal cases, the Strategy has recognized the need to establish unique
register for criminal offences with elements of corruption, in compliance with law which
regulates the protection of personal data.®® The Ministry of Justice and Public
Administration, Republic State Prosecution, State Prosecutors Council, Supreme Court
of Cassation, High Court Council and Ministry of Interior are obliged to establish the
system of monitoring the cases of criminal offences with elements of corruption i.e. a
unique electronic register, and it should be available in March 2015. This database
would ensure greater proactivity and easier monitoring of the procedures related to
criminal offences with elements of corruption, which would provide more clear
impression on the number of these cases and enable registering and statistical
reporting.®’

At the moment of the Strategy adoption, with regard to the cases for which there
is a suspicion of having criminal offences with elements of corruption, it was noticed
that a financial investigation is launched only after the criminal charge has been
submitted. Also, the lack of experts from economic-financial profession in public
prosecution was noticed.®®8 Overcoming the mentioned problems has been carried out
within the goal: Ensuring adequate resources of state prosecution and courts for acting in
the cases of corruption (strengthening capacities). As the analysis of the urge for building
stronger capacities of public prosecution has been developed and 13 public prosecutor’s
offices have taken significant steps by introducing the audio-visual equipment needed
for new prosecutorial investigations, trainings and capacity building of the working
system, it can be said that activities have been carried out within the envisaged
deadline.®®

Within the measure envisaging the introduction of the team of economic forensic
science experts in the composition of public prosecutor’s offices, the report of the State
Prosecutors’ Council indicates that the Prosecution for Organized Crime and high public

% Government of the Republic of Serbia, Action Plan for the implementation of the National Anti-Corruption
Strategy in the Republic of Serbia for the 2013-2018 period, 25 August 2013, Measure 3.4.5.1.

55 Anti-Corruption Agency, Report on the implementation of the National Anti-Corruption Strategy in the
Republic of Serbia for the 2013-2018 period and the Action Plan for its implementation, 31 March 2014, p. 161.
% Government of the Republic of Serbia, Action Plan for the implementation of the National Anti-Corruption
Strategy in the Republic of Serbia for the 2013-2018 period, 25 August 2013, Goal 3.4.6.

67 1bid., Measures within Goal 3.4.6.

5% Anti-Corruption Agency, Report on the implementation of the National Anti-Corruption Strategy in the
Republic of Serbia for the 2013-2018 period and the Action Plan for its implementation, 31 March 2014, p. 163.
% Republic State Prosecution, Report on the implementation of the National Anti-Corruption Strategy in the
Republic of Serbia for the 2013-2018 period and the Action Plan for its implementation, 2013.

With reference to: Agency for Fight against Corruption, Report on the implementation of the National Anti-
Corruption Strategy in the Republic of Serbia for the 2013-2018 period and the Action Plan for its
implementation, 31 March 2014, p. 164.
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prosecutions in Belgrade, Kragujevac and Nis have the greatest needs for introducing
such team of experts.”0 In addition to this, it is envisaged to draft a training plan and
programme for forensic science experts to be carried out by the Judicial Academy.

The last goal of the Strategy related to the judiciary is the adoption of a long-term
strategy which will comprehensively improve financial investigations, and the training of
holders of judiciary functions, police members and the members of Military Security
Agency on new strategic solutions has also been planned within this goal.”? In August
2014, the Ministry of Justice confirmed that the working group responsible for
developing the draft strategy and its accompanying action plan started working, and
that the public prosecutor would have an opportunity to be networked with all bodies
which may contribute to a much better and more efficient execution of criminal
procedure.’?

[t is important to state what has been envisaged by the National Anti-Corruption
Strategy in the part related to police. It is stated that a successful fight against
corruption cannot be completely effective only by punishing offenders, but it is essential
to establish a special unit within the Minister of Interior, for the sake of strengthening
police capacities in this area.”3 Also, the development and strengthening of an internal
control system has been envisaged through the prevention of illegal practice of police
officers, specific investigation on the police work, continuous cooperation with the
media and public and establishment of international standards for professional practice
of police officers.”*

The basic goals are to strengthen the capacities of the police for conducting
investigations in criminal offences with elements of corruption, as well as empowered
integrity and internal control mechanisms aimed at combating corruption in the police
sector. The Academy of Criminalistic and Police Studies, in cooperation with the
Ministry of Interior, has created a report on conducted training needs analysis related to
the fight against corruption.’> The establishment of an organizational unit for the fight
against corruption within the Criminal Police Directorate by November 2014 has been
envisaged within the first goal. In addition to this, amendments to the Police Law have
also been envisaged for the sake of establishing efficient mechanisms of those who fight
against corruption on strategic, tactic and operational levels.”® The draft amendments
were supposed to be submitted to the Government by May 2014, and their adoption is
anticipated by the end of 2014. Another important measure envisaged by the Action
Plan is the creation of a data base of offenders in the field of corruption, which is
anticipated to be carried out by March 2015.

| 70 1bid., State Prosecutors Council, Report.
! Government of the Republic of Serbia, Action Plan for the implementation of the National Anti-Corruption
| Strategy in the Republic of Serbia for the 2013-2018 period, 25 August 2013, Measure 3.4.9.
"Tanjug, New Financial Investigations and Unique Criminal Register, 5 August 2014.
Available at: http://www.tanjug.rs/novosti/140049/nove-finansijske-istrage-i-jednistvena-krivicna-
evidencija.htm.
| ZNational Anti-Corruption Strategy. .., “Official Gazette of RS” No. 57/2013, Part 3.5.“Police”.
1bid.
"Ministry of Interior, Report on the implementation of the Strategy and the Action Plan. With reference to:
Agency for Fight against Corruption, Report on the implementation of the National Anti-Corruption Strategy in
the Republic of Serbia for the 2013-2018 period and the Action Plan for its implementation, 31 March 2014, p.
166.
7 Government of the Republic of Serbia, Action Plan for the implementation of the National Anti-Corruption
| Strategy in the Republic of Serbia for the 2013-2018 period, 25 August 2013, Measure 3.5.1.2.
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Therefore, it is evident that numerous measures and activities, envisaged by the
Strategy and its Action Plan, are either not completed or partially completed. Moreover,
data in this regard are not easily accessible to wider public. The new report on the
implementation of measures is expected in the forthcoming months in 2015 which
would provide for better monitoring of the implementation of these significant strategic
documents. Also, statement from the deputy Minister Backovic is giving the priority of
the new Action Plan for Chapter 23 within the negotiation process with the EU, that is
now being drafted to all other previous strategic documents.

Croatia

The Anti-Corruption Strategy is the most significant document for combating
corruption in Croatia. It has been adopted by the Croatian Parliament in 2008.77 This
document has been created as a revision of the National Programme for Combating
Corruption 2006-2008. The Strategy envisages an Action Plan with clearly defined
measures, deadlines, responsible institutions and required funds aimed at the
improvement of all forms of fight against corruption. The Strategy is being implemented
through the Action Plan, which should be revised each year in order to monitor the
implementation of the Strategy. However, the Action Plan was not revised in 2009, 2011
and 2013. During the drafting of this Strategy, the findings from the EU Screening
Report for Chapter 23 “Judiciary and Fundamental Rights” were taken into account, as
well as the recommendations of the 2007 Annual Progress Report of Croatia in the EU
Accession Process published by the European Commission, the recommendations of the
Accession Partnership and the recommendations of the Second Round Evaluation of
GRECO of the Council of Europe.

The Strategy offers principles, which all activities of the Republic of Croatia
related to combating corruption, will rely on:

* The rule of law principle - observing legal procedure, principles and limitations,
observing and implementing the Constitution, national legislation and
international treaties and agreements;

* Good practice principle - all national bodies have to harmonize their practice
with the best practice for effective corruption combating;

* Responsibility principle - all state bodies have to take over the responsibility in
policy creation as well as in the implementation of the Strategy and the Action
Plan;

* Prevention principle - all state bodies have to work on removing the causes of
corruption and all drawbacks which favour corruption;

» Effectiveness principle - all state bodies have to work on further proposals and
development of measures leading to visible progress in combating corruption;

* Cooperation principle - all state bodies have to cooperate when carrying out
activities for the implementation of the Strategy and the Action Plan;

* Transparency principle - all state bodies have to act transparently and ensure
citizens to exercise the right to access to information;

* The principle of cooperation with civil society - all state bodies have to improve
cooperation with civil society organizations; and

| " Anti-Corruption Strategy, ”Official Gazette of Croatia” No. 75/08 of 1 July 2008.
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* “Self-assessment” principle - all state bodies have to monitor the
implementation of the Action Plan consistently.”8

With regard to the goals, the Strategy prescribes the following: the improvement of
the legal and institutional framework for effective and systemic corruption combating;
affirmation of the “zero tolerance to corruption” principle; the increase of the level of
effectiveness of disclosure and criminal prosecution of corruption criminal offences; the
increase of public awareness on adversity of corruption and the necessity of its
combating; the improvement of international cooperation in the fight against
corruption; as well as other goals that are directly stated through aforementioned
principles.”? The National Council for Monitoring the Implementation of the National
Programme for Combating Corruption (hereinafter: “National Council”) has been
prescribed as a central body which has a proactive role in monitoring the
implementation of the Strategy. The head of the National Council is a representative of
the Croatian Parliament from the opposition and this body communicates with the
bodies in charge for direct implementation of the measures provided by the Strategy.
Besides this, the Committee for Monitoring the Measures for Combating Corruption is
established (hereinafter: “Committee”) and its members are representatives of the
bodies in charge for implementing certain measures prescribed by the Action Plan. The
Committee is chaired by the Minster of Justice as the national Government coordinator
for the fight against corruption. The coordination of institutions responsible for some
activities defined by the Action Plan has been institutionally supported by the
Independent Sector for Combating Corruption within the Ministry of Justice.

The Strategy also mentions the Commission for the Prevention of Conflicts of
Interest of Public Officials which is in charge of issuing property cards of public officials
and sanctioning them in case it determines the existence of a conflict of interests; and
the Judicial Academy which implements the training of judicial bodies dealing with
corruption. The Strategy prescribes several priority areas related to preventing
corruption: the prevention of conflict of interests in holding public functions, the
implementation of the regulation on financing political parties, exercising the right to
access to information, strengthening integrity of public administration, the regulation of
public procurement, the protection of victims and those persons who notify the
corruption in good faith.80

The area of preventing the conflict of interests in holding public functions8! is
interesting for our research. This part of the Strategy in its assessment of the situation
contains analyses of the organization of the Commission for the Prevention of Conflicts
of Interest, as the central body. The Committee has 11 members, 6 representatives of
the Croatian Parliament and 5 representatives of distinguished civil servants.
Systematic trainings on prevention of conflict of interests are aimed at contributing to
the prevention of corruption, informing public officials on how to avoid conflict of
interests situation and instruct them in case of a doubt, whether their action is in
compliance with the principles of public duties. In situations like this they are advised to
ask for the opinion of the Committee in order to prevent possible conflict of interests.82
As necessary empowerment of this Committee in terms of administration and

78 Ibid., Ttem 2, Principles and goals of the Strategy, Principles.

7 Anti-Corruption Strategy, "Official Gazette of Croatia” No. 75/08 of 1 July 2008, Item 2, Principles and goals
of the Strategy, General goals.

8 Jbid., Ttem 5, The prevention of corruption.

81 /bid., Ttem 5.1, The prevention of conflict of interests in holding public functions.

82 Ministry of Justice, Action Plan to the Anti-Corruption Strategy, 2014.
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professionalism, the Strategy sets forth further ethical training for civil servants and
informing about the imposed prohibitions for civil servants. The right to the access to
information has the special place in this Strategy, and it is particularly interesting due to
certain problems in terms of access to information in Croatia.83 At the time of the
Strategy adoption, the right of access to information in Croatia exclusively relied on the
Act on the Right of Access to Information adopted in 2003. At that moment, the
institution of the Information Commissioner had not been formed and it was only
introduced with the latest Amendment to the Law in 2013.84 The Strategy does not
specify in detail the goals to be achieved in terms of greater observance of the Act on the
Right of Access to Information and it is only stated how to improve the access of the
general public to information and how to precisely define those information labelled as
‘classified’ and which are not subject to this law.

Besides priority goals, the Strategy sets the analysis and assessment of the
situation in terms of criminal prosecution and the implementation of criminal law.85 At
the moment of Strategy development, there were no many cases for criminal offences
with elements of corruption, as it is still the case. The role of the Bureau for Combating
Corruption and Organized Crime (USKOK) within the State Attorney’s Office of the
Republic of Croatia has been clearly defined. The goals of the Strategy for further
progress of criminal prosecution and the implementation of criminal law in case of the
criminal offence with elements of corruption are the following: the improvement of
disclosure and prosecution of high level corruption, strengthening capacities of USKOK
and the police, the acceleration of court procedures in cases of corruption, deprivation of
property benefit acquired by corruption,” as well as the needs for cooperation among
different public bodies.

An essential goal intended to be achieved by the Strategy is of educational
nature, i.e. the intent to stress the adversity of the corruption to the public - raising
public awareness on the adversity of corruption.88 The tendency of this chapter of the
Strategy is to define the methodology and channels through which the general public
can be informed and educated on the adversity of corruption. Besides media, very
important attention is dedicated to civil society organizations and it is stated that it is
necessary to encourage active cooperation and partnership of all implementers of the

8 Anti-Corruption Strategy, “Official Gazette of Croatia” No. 75/08 of 1 July 2008, Item 5.3, Right to access to
information.

8 4ct on the Right of Access to Information, *Official Gazette of Croatia” No. 25/13, Art. 35.

8 Anti-Corruption Strategy, "Official Gazette of Croatia” No. 75/08, Item 6, Criminal prosecution and
implementation of criminal law.

8 Unfortunately, some cases still last relatively long. For example, the indictment for the trial to Damir
Polancec and others related to business malversation in the public company Podravka (which was monitored
during the project) was issued in September 2010. Over four years after the trial, neither evidence provision nor
the first-instance judgement are to be seen. This opens the debate of whether the rights of suspects in this
procedure are violated considering its long duration.

*"Deprivation of property benefit achieved by a criminal offence (including those offences with elements of
corruption) and misdemeanour was also earlier defined by some laws: Law on Criminal Procedure, Law on the
Agency for Combating Corruption and Organized Crime, Misdemeanour Law and Law on Responsibilities of
Legal Persons for Criminal Offences. However, during the development of the Strategy, the law which
thoroughly, simply and clearly, at one place and completely, defines the area of deprivation of illegally acquired
property benefit did not exist, which would ensure the balance between criminal and property law, especially
distrait law. In this regard, in December 2010, the Croatian Parliament adopted the Law on the Procedure of
Deprivation of Property Benefit Achieved by a Criminal Offence and Misdemeanour (“Official Gazette” No.
145/10) which came into force on 1 January 2011.

8 Anti-Corruption Strategy, “Official Gazette of Croatia” No. 75/08 of 1 July 2008, Item 8, Rising of the Public
Awareness on Adversity of Corruption.
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measures with civil society organizations,®® as well as to educate and additionally
increase the sensibility of journalists for the corruption problem, in order to limit
sensationalist reporting on corruption cases.?®

The latest revised version of the Action Plan from 2012 elaborates on all goals
defined by the Anti-Corruption Strategy.’! The Action Plan ensures systemic monitoring
of the Strategy implementation and it represents a control mechanism by which it
becomes possible to see whether certain measure was implemented completely or
needs redefinition in accordance with new necessities. The Action Plan prescribes
activities of the institutions of public governance and it protects public interest and the
interest of the Republic of Croatia as it keeps public institutions from the devastating
outcomes of corruption. The Action Plan states measures related to: the action of local
self-government and trade companies where the state is a major owner; more active
international cooperation and exchange of data; emphasizing more effective disclosure
and processing of cases of corruption; strengthening capacities of the bodies
responsible for processing corruption, and the interaction of competent bodies.

The Action Plan relies on thematic areas emphasized in the Strategy: legal and
institutional framework, the prevention of corruption, criminal investigation and
sanctioning of corruption, international cooperation and raising awareness on adversity
of corruption. The objective of the Action Plan is to establish a “society with no
corruption” within the 2011 - 2015 period. Relying upon the Strategy, the Action Plan
emphasizes the significance of preventing the conflict of interests, especially by the
holders of public functions.”2 The Commission for the Prevention of Conflicts of Interest
is a central, permanent, independent and autonomous body which tackles the
identification of the corruption within public bodies. Also, the Action Plan prescribes the
implementation of continuous presentation of the Commission’s work to the public with
the aim to strengthen integrity, objectiveness, impartiality and transparency in holding
public functions, and empowering the trust of citizens in public administration bodies.

With regard to the improvement of the right of access to information,?3 there is a
great interest within the general public for further facilitation of the access to
information. The Action Plan provides measures for certain ministries and other public
bodies to undertake with the purpose of facilitating the access to information. As for the
criminal prosecution and sanctioning of corruption®4, the Action Plan envisages the
development of comparative analysis for the inclusion of the criminal offence of illegal
enrichment into national criminal laws in compliance with Article 20 of the UN

$This has not been greatly achieved, considering the fact that there are almost no local organizations which are
focused on combating corruption and which have high-quality cooperation with public institutions, besides
Transparency International as an international organization focused on transparency of public administration
and fight against corruption and association of citizens who conduct organized monitoring of elections (GONG)
dealing with transparency and corruption in election process and political life of political parties.

% This goal has not been achieved even today, although many cases for criminal offences with elements of
corruption have been lodged against previous high officials. Frequently, the most important cases are reported in
a sensational way, without true knowledge of the criminal procedure and criminal offence of the accused.
*'Ministry of Justice, Action Plan to the Anti-Corruption Strategy, 2012.

“?Ministry of Justice, Action Plan to the Anti-Corruption Strategy, 2012, Item 111, Preventing corruption 1,
Preventing conflict of interests in holding public functions.

“Ministry of Justice, Action Plan to the Anti-Corruption Strategy, 2012, Item 111, Preventing corruption 3, Right
to access to information.

*Ministry of Justice, Action Plan to the Anti-Corruption Strategy, 2012, Item IV, Criminal prosecution and
sanctioning of corruption.
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Convention for Combating Corruption. The Action Plan prescribes necessary capacity
building of USKOK and the police, in order to improve the prosecution of corruption.

The Action Plan addresses the need for raising public awareness on the adversity
of corruption, indicated in the Strategy.®> In addition, it prescribes the preparation of
promotional materials which could provide information about the adversity of
corruption, the urge for further cooperation with civil society organizations, as well as
the consultations with them in cases of legal amendments in the field of combating
corruption. However, the Action Plan states that there is no systemic and efficient
control of the use of public funds by civil society organizations for projects related to
combating corruption. It is also stated that due to the nature of financing, civil society
organizations are at potential risk of facing corruption.

Transparency International’s office in the Republic of Croatia presented the
Index of the Perception of Corruption (IPK) in 2013, on 3 December 2013.°¢ The IPK is
the most widespread indicator of the perception of corruption in the world and it
indicates the level of perception of corruption in the public sector on the scale from 0 to
100, where 0 signifies the country perceived as highly corrupted, while a country
marked with 100 is perceived as free from corruption. In 2012, Croatia was marked
with 46 points and it ranked 62", while in 2013 it was on the 57t position, marked
with 48 points, which can be interpreted as a progress.

Bosnia and Herzegovina

The Anti-Corruption Strategy in Bosnia and Herzegovina 2009 - 2014 was
designed as a framework document specifying the guidelines for action of each level of
governance. This document is of special significance, taking into account the numerous
obstructions in Bosnia and Herzegovina in creating joint strategic documents to be
implemented by state and entity institutions.®”

The essence of a comprehensive fight against corruption in Bosnia and
Herzegovina lies in the European integration perspective, as well as in models of good
governance, integrity, responsibility and transparency. The Action Plan for the
Implementation of the Anti-Corruption Strategy (2009-2014)°8 is complementary to
the Strategy and defines specific measures, responsible institutions and sets deadlines
for the implementation of certain activities.

The establishment of the Agency for the Prevention of Corruption and
Coordination of the Fight against Corruption of BiH is of great importance. It was
founded in compliance with the Law on the Agency for the Prevention of Corruption and
Coordination of the Fight against Corruption adopted in December 2009,°° which

“Ministry of Justice, Action Plan to the Anti-Corruption Strategy,2012, Item V1, Raising Public Awareness on
the Adversity of Corruption.

% Transparency International, Index of the Perception of Corruption in 2013, Zagreb, 2013. Available at:
http://www.transparency.hr/upload data/site_files/80073359810950245081557073770_ipk 2013 tih indeks.pd
f

7 Anti-Corruption Strategy BiH, http://ti-bih.org/wp-

content/uploads/2011/04/strategija_za borbu_protiv_korupcije.pdf

% Action Plan for the Implementation of the BiH Anti-Corruption Strategy (2009-2014). Available at:
http://ti-bih.org/wp-content/uploads/2011/05/Akcioni-plan-za-borbu-protiv-korupcije-2009-2014-1.pdf.

Law on the Agency for the Prevention of Corruption and Coordination of the Fight against Corruption,
adopted on 30 December 2009, “Official Gazette of Bosnia and Herzegovina” No.103/09.
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underwent several amendmentsi® in 2013. The Agency for the Prevention of
Corruption and Coordination of the Fight against Corruption regularly reports to the
Parliament of Bosnia and Herzegovina. The latest available report relates to the period 1
January 2013 - 30 September 2013, and was submitted in October 2013.101

The latest Transparency International report for Bosnia and Herzegovina,
published in June 2014,192 has been welcomed as a relevant, independent source in
terms of evaluation of the achieved and identification of perspectives of further work of
civil society organizations in the system of education and involvement of youth in
different activities for ensuring the rule of law and fight against corruption. Besides this
document, the communication with institutions has also been taken into account, as
well as the experience of Youth Initiative for Human Rights in Bosnia and Herzegovina,
and the needs and recommendations of activists involved in monitoring of trials have
been pointed out. Access to information is a special issue with different competing
interpretations of the obligations of institutions to disclose data and information of
public interest.

The greatest flaws of this strategic document are the problems related to its
adoption. Firstly, the articulated vision and strategic goals are unclear. Secondly, the
text reveals a lack of plan for allocating necessary funds from the budget as well as an
insufficient knowledge of local context.193 Similar problems have been identified during
the implementation of the Strategy, and the last monitoring report of Transparency
International for Bosnia and Herzegovina as of January 2014 shows that out of the total
number of planned measures (81), only 8 (9.8%) had then been completely
implemented, 57 (70.4%) had been partially implemented, while 16 measures (19.8%)
had not been yet implemented at all. This clearly reflects the insufficient level of
implementation of the Strategy.1%4 This has been perceived as a clear indicator of not
setting the foundations of the Strategy properly and that expected results were not
realisticc In an attempt to distinguish clearly defined recommendations for
strengthening the judicial system in the fight against corruption, it was identified that
there were no such recommendations.

After conducting several analyses, relevant organizations had pointed out that
there has been a slight progress in the development of institutional mechanisms.
Whereas the form was completed and budgetary positions were filled, the question
remains to what extent they will be efficient in the future and what will the relevance of
agencies at the national level be in the current political context of general blockades,
preparation and implementation of new strategies which have been frequently drafted
at entity level. “This is the area where the best results were achieved,” concluded
Transparency International with regard to this issue.

The issue of the functioning of established bodies has been highlighted by the
fact that the Agency itself has been facing blockades in appointing and nominating

'Law on Amendments to the Law on the Agency for the Prevention of Corruption and Coordination of the
Fight against Corruption, “Official Gazette of Bosnia and Herzegovina” No. 58/13.

1% Agency for the Prevention of Corruption and Coordination of the Fight against Corruption, Work Report,
October 2013.

Available at: http://www.apik.ba/acms_documents%5Cizvie%C5%A 1taj%200%20radu%20apik%202013.pdf
192 Transparency International BiH, Report on Evaluation of the Strategy of Fight against Corruption 2009-2014
— final findings and recommendations, June 2014. Available at:
http://ti-bih.org/wp-content/uploads/2014/07/Evaluacija-Strategije-2014-FINALNO.pdf

Sbid, p. 15.

"% Ibid.
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certain persons in the systematization of working positions, and it has also encountered
obstructions in terms of financing. Additionally, an important segment is the work of the
Court of Bosnia and Herzegovina. It can be seen that the number of judgements in the
last five years is minimal and that only recently, with opening more complicated cases
and more significant investigations in terms of determining responsibilities for criminal
offences of misconduct in office, there has been a space for more severe corruption
tackling. It should be taken into account that the flow of investigation has been
frequently influenced by certain political structure in the intelligence-security structure
and consequently efficient investigation and the collection of evidence frequently
depends on the willingness of the government institutions to participate and provide
their contribution. Therefore, the necessity for intensifying investigations and court
proceedings related to corruption cases has been emphasized.1%> With regard to this, it
is clear that the very election process or general elections in 2014 and the
establishment of governance structures on every level in Bosnia and Herzegovina
considerably influence the expectations in the following four years.

According to the findings in the aforementioned report of Transparency
International BiH, there were no changes in the proceedings and other procedures
related to investigation in corruption cases, in the last four years, that could possibly be
a direct result of the implementation of the Strategy. Due to these reasons, it is
necessary for institutions to improve their acts and procedures (not only for the
selection of candidates for the judicial functions important for identifying corruption
cases) and to introduce mandatory specialized trainings in the field of prevention and
fight against corruption.106

The existing analyses indicate that judicial institutions have been facing poor
capacities for investigations of committing criminal offences, especially in the segment
of public procurements. Along with formally fulfilled criteria, there is a neglected deficit
of professionals within judicial institutions who would particularly specialize for
investigations. Still, amendments of existing legal solutions represent a great problem in
the process of fight against corruption, e.g. amendments related to determining conflict
of interests in the financing of political parties, where in some cases impartial
investigation and identification of responsibility can be prevented.

1bid., p. 17.
bid., p. 36.
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Analysis of Legal Frameworks

Serbia

The law governing criminal proceedings is one of the most important legislative
acts of a state. The principles and standards it contains directly affect the level of
performance and speed of detection of crimes and their perpetrators. Successful
implementation of substantive provisions to a large extent depends on the efficiency
and applicability of the solutions prescribed for procedural legislation, while
harmonizing and successful functioning of the entire criminal legislation constitute
important factors deterrent from committing criminal offenses in general. On the other
hand, the solutions represented in these laws directly indicate the extent to which
human rights and freedoms are respected.

The Criminal Code

To fight corruption efficiently, it is expedient to determine which offenses fall
under the so-called corruption offences97 and to clearly define them, which is the task
of substantive law. Also, it is important to improve the efficiency of the judiciary, which
is a direct consequence of the procedural regulation and its implementation%, The time
frame established regarding criminal legislation is the same as for other laws in Serbia.
Thus, the laws come into force eight days after their publication in the official gazette,
and for justified reasons this time frame may be shortened. However, because of the
nature of the matter regulated by criminal legislation, it would not be reasonable to
apply such shortening to this kind of legislation.10°

The principle according to which an offender’s criminal act is regulated by the
criminal law in force at the time of its commission, as an expression of the principle of
legality, relates to material law. However, it is important and mandatory to provide for
the retroactive application of the law that is more lenient towards the offender, which
has to be determined in case by case and represents a complicated criminal issue.l10 In
the field of criminal justice a reform has been made in 2005 and the new Code, by which
Serbia after years of effort, somewhat modernized its criminal law, was addopted. It was
amended and supplemented twice in 2009 and then in late 2012, with a tendency to
lead to developments in the field of combating corruption. The fourth amendment to the
Code was conducted in 2013, but did not lead to changes in this area. In the existing
Criminal Code the term corruption is not mentioned at all, unlike the Criminal Code that
was in effect during the period from 2001 to 2006. However, in the previous Code there
was no general definition of corruption, but this term was contained in the title of the
chapter containing criminal provisions against corruption and in the name of certain
offenses.

The sharpest criticism of the Criminal Code was connected to the crime of the
offense of Abuse in an Office position under Article 359 of the CC RS (Chapter XXXIII

7 Or criminal cases with an element of corruption.
1% One of the conclusions of the panel discussion with judges, prosecutors, police representatives and other
interested parties during 2012 and 2013, see Lawyers’ Committee for Human Rights, For ¢ more efficient
Justice against corruption (Serbian: Za efikasnije pravosude protiv korupcije), Belgrade, 2013 (available in
Serbian only), p. 38.
1(1)2 Zoran Stojanovic, Criminal Judiciary — General Part, Belgrade, 2013, p. 78.

Ibid.
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CC), whose object of protection is its official duty or service. According to the wording of
Article 359 of the CC before the last change, the perpetrator of this crime may be a
public official, indicating the public sector, but the responsible person under the legal
definition belongs to the private sector. However, with amendments to the Criminal
Code of 2012, the responsible persons are omitted from Article 359 and "transferred" in
the chapter of crimes against the economy, with the introduction of a new criminal
offense of abuse of office responsible person in Article 234. The perpetrator of this
crime can be a responsible person as defined in the following way (Article 112,
paragraph 5): responsible person in the legal entity shall be a person who by law,
regulation or authority performs certain tasks of management, supervision or other
activities from the activity of a legal person, and the person to whom is actually
entrusted to carry out these tasks. Responsible persons shall also be considered official
when it comes to crimes in which the perpetrator as indicated by a responsible person,
and in this Code are provided in the section on crimes against official duties i.e. as
criminal offenses of an official.

The most important difference compared to the previous solution is that the
owner of a business entity is only considered as a responsible person if he performs
specific functions and tasks pertaining to the capacity of person responsible. In addition
to the clearer and more precise way of determination, it is also very important to delete
the responsible person as the perpetrator of the offense of abuse of office. The previous
solution was confusing, contradictory and did not make a difference between
corruption in public and private sectors. With these changes, progress should also be
achieved in fulfilling obligations undertaken by Serbia in ratified regional and
international agreements in this field, in accordance with international cooperation.

Corruptive offenses include primarily the following:

1. Receiving Bribes (Article 367)

2. Giving Bribes (Article 368)

3. Abuse of Office (Article 359)

4. Violation of the Law by a Judge, Public Prosecutor and his Deputy (Article 360)
5. Influence peddling (Article 366)

In other sections of the Criminal Code, there are still some parts that have
elements of corruption. First of all, this includes the offense of bribery in connection
with a vote under Article 156 of the CC RS, which belongs to the group of offenses
against electoral rights in Chapter XV of CC. The essence of this crime can be consisted
in granting or promising certain awards, gifts or other benefits to the election or
referendum to vote or not to vote or to vote in favor of or against a particular person, or
suggestions. On the other hand, it is punishable by any requesting or accepting gifts or
other benefits with a view to an election or referendum to vote or not to vote or to vote
in favor of or against a particular person, or suggestions. The crimes that can be
committed in connection with corruption, as referred to in Chapter XXXIII Criminal
Code, including: Dereliction of Duty - Art. 361; Unlawful Collection and Disbursement -
Art. 362; Undesignated Use of Budget Funds - Art. 362a; Fraud in the Service - Art. 363;
Embezzlement - Art. 364; Service - art. 365; Disclosing Official Secrets of art. 369.

Also, as an example of criminal offenses related to corruption, we can mention
some of the crimes against labour rights (Chapter XVI CC), as well as violations of the

25



rights in employment and during unemployment. It is clear that one of the biggest
problems in our society is corruption during employment hidden behind the discretion
of the employer who fills vacancies on the basis of the benefits expected for himself or
another, not by the quality of candidates. An equal risk lies in the execution of the
offense of construction without a building permit under Article 219a, paragraph 4 of CC
chapter XXI CC, according to which the person who is as responsible, or technical
control, contrary to the regulations authorize final report on the inspection noting that
the major project has no objections, or contrary to the regulations put the seal on a
major project to project acceptance, or contrary to the regulations given a statement
confirming that the major project was done in accordance with the building permit, be
punished with imprisonment of three months to three years and fined. Of course, this
listing is not exhaustive by criminal offenses that may be related to the corruption
because corruption is like giving money or other assets with the intention of the
recipient to work on request of the person who gives, or use their social position to gain
appropriated material benefits for himself or someone else, a very broad term. In
addition, there is a wide range of areas that pervades this phenomenon, from politics,
administration, judiciary, police, customs, to health and education!11.

Cases of Soliciting and Accepting Bribes

It is common that the concept of bribery includes cases of passive and active
bribes, namely the criminal offence of accepting bribes and the criminal offence of
giving bribes. The criminal act of receiving a bribe is regulated by Article 367 of the
Criminal Code, according to which the case of accepting bribery exists if a public official,
directly or indirectly, solicits or accepts a gift or other benefit, or accepts a promise of
gift or other benefit for himself or another, leading him within his official powers to
perform an official act that he should not perform or not to perform an official act that
should be made, and for which a sentence of two to twelve years in prison is prescribed
and / or to perform an act that should be performed or not to perform an act that
should not be performed, what is punishable by two to eight years in prison.112

Particularly sanctioned is the situation in which an official person performs one
of the actions described above, in the context of detecting a criminal offence, initiating
or conducting criminal proceedings, determining or enforcing criminal sanctions. This is
punished by the heaviest sentence of three to fifteen years in prison. On the other hand,
the easiest form of this crime exists when an official after the commission of, or failure
to perform official acts in connection with it, demands or accepts a gift or other benefit.
The perpetrator shall be, in this case, sentenced to imprisonment of three months up to
three years. The perpetrator of all forms can be an official, domestic and foreign person,
but also the responsible person in the company, institution or other entity.

The offence of giving a bribe is regulated in Article 368 of the CC RS: "Who offers
or promises a gift or other benefit to an official or another person, so that that official,
within the framework of his official powers, commits an official act which he should not
perform or in order not to performed an act he should perform, or whoever mediates in
such bribing of a public official, shall be punished with imprisonment from six months
up to five years.

" Lawyers’ Committee for Human Rights, For a more efficient Justice against corruption (Serbian: Za
efikasnije pravosude protiv korupcije), Belgrade, 2013 (available in Serbian only), p. 14.

"2 Zoran Stojanovic, Commentary on the Criminal Code (Serbian: Komentar krivicnog zakonika), official
gazette edition, Belgrade, 2006 (in Serbian only), p. 766.
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Any person who offers or promises a gift or other benefit to an official or any other
person, so that this official or any other person, within the framework of his official
powers, perform or do not perform an official act that should not be performed, or any
person who mediates in such bribing of a public official shall be punished by
imprisonment of up to three years."

It is interesting to point out the differences between Articles 367 and 368 of the CC RS.
Firstly, subsequent active bribery is not incriminated, unlike subsequent passive
bribery. In other words, if the official act is performed first (or if its performance was
missed) and then followed by gift or other benefit, there would be no criminal offense of
accepting bribes, unless the gift or benefit were promised in advance. Secondly,
paragraph 4 of Article 368 provides for a facultative basis of exemption from
punishment in case the perpetrator of the offence of giving a bribe reports it before he
comes to the knowledge that the offence has been discovered. The reasons for providing
such grounds of release from punishment are of criminal-political nature and relate to
the issue of proving the criminal offence of accepting bribes!13. The changes brought in
2012 extend the provisions of Art. 367 and 368 so that this criminal offence not only
covers acts performed within the perpetrators official powers but also acts performed
in relation to these powers. Besides, paragraph 6 of Article 368 CC, providing for the
possibility of returning the bribe to the person who provided it, has been abolished.

Abuse of Office

Article 359 of the CC provides that an official who, by abuse of office or authority,
by exceeding the limits of his official authority or by dereliction of duty, acquires for
himself or another any benefit, or causes damages to a third party or seriously violates
the rights of another, shall be punished by imprisonment of six months to five years.
More serious forms of this crime, provided in paragraphs 2 and 3, depend on the value
of the material gain. As already mentioned, the Law on Changes and Amendments of
2012, abolishing as outdated the offence of negligent labour in business operations,
introduced the abuse of office by a responsible person. Also, the responsible person is
deleted from the Article 359 of the Criminal Code, and is unable to be a responsible
person as a perpetrator of abuse of official duties. Officially, the responsible person and
the official person are two different legal subjects who have different powers in
different areas, so the 2012 changes achieved a separation of great importance. Official
persons (i.e. civil servants) act within public administrative bodies where they perform
official functions, while responsible persons perform specific tasks in the management
and operation of a business entity. In addition, in order to constitute a criminal offence
under Article 234, there should be an unlawful material benefit as opposed to a mere
benefit (as in the case of an official).

As for criminal proceedings initiated against persons who abused their position
as responsible officers and not as public officials, Article 359 of the Criminal Code
provides for a continuity principle between the new offences and abuse of official
position under the previous regime. Hence no one who is under investigation or charges
may be released because of the modifications in the Code. For all accused whose
proceedings did not reach a final judgment yet, the law which is more favorable for
them shall be applied. Although these changes are positive, recent problems, primarily
concerning jurisdiction of the courts, should have been addressed. Specifically, the

| "3 bid., p. 771.



subject matter jurisdiction of the court is the right and duty of the court of first instance
to give a verdict on a criminal offence, given its weight, which is expressed in the
sentence, or with respect to other characteristics of the offence or the offender
characteristics. The basic rule is that municipal courts have jurisdiction in first instance
over all criminal offences punishable by imprisonment up to 10 years. With the
switching from Article 359 to Article 234 of the Criminal Code, namely that the
responsible persons are prescribed less severe punishments (penalties are provided for
up to 10 instead of up to 12 years), the general rule is that the competent courts are
basic courts instead of higher courts. Therefore, in accordance with the Law on Courts,
for all cases of economic crime, except those with elements of organized crime, the
competent organs are basic courts. We believe that the basic courts and basic
prosecution are under-prepared to deal with these cases, given that even higher courts
and prosecutors faced serious problems. Economic crime is extremely difficult to
prosecute because there are a number of documents, many legal entities and
complicated facts involved in such cases, therefore requiring a high level of expertise in
the field of business activity114.

Violation of Law by a Judge, Public Prosecutor or his Deputy

A judge or lay judge, public prosecutor or his deputy who issues an unlawful act
or otherwise violates the law in the course of court proceedings with an intent to
acquire a benefit or to cause damages to another, shall be punished by imprisonment
from six months up to five years!15. This criminal offence provided by Article 360 CC
belongs to special criminal offences, because of its characteristic that it can be
performed only by judge or lay judge, public prosecutor or his deputy. On the subjective
plan there must exist premeditation and intent to obtain a benefit for another or inflict a
damage. It is important to emphasize that this criminal act is in the subject matter
jurisdiction of higher courts, no matter with the height of the punishment, and for
criminally political reasons it represents an exception to the general rule about subject
matter jurisdiction.

Influence peddling

The crime of influence peddling was introduced only with amendments to the
Criminal Code in 2009. It represents a special form of corruption involving people who
have adequate social prestige or have developed connections in high social circles,
especially within the political elite. This criminal act is supposed to refer to corruption
cases which concerned malfeasance in big business, and they occurred most frequently
among politicians, but also to other persons in positions that cannot be punished for
committing an abuse of office.

Article 366 of the current Criminal Code provides: “Whoever accepts a reward or
other advantage to use his official or social position or influence to intercede for
performance or failure to perform an official act, shall be punished by imprisonment
from three months up to three years.

"4 Lawyers” Committee for Human Rights, For a more efficient Justice against corruption (Serbian: Za
efikasnije pravosude protiv korupcije), Belgrade, 2013 (available in Serbian only), pp. 17-18.

S Criminal Code, "Official Gazette of RS" No. 85/2005, 88/2005-corr 72/2009, 111/2009, 121/2012 and
104/2013, Art. 360.
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Whoever promises offers or gives a reward or other benefit to another to
intercede through use of his official or social position or influence in order to perform or
fail to perform an official act, shall be punished by imprisonment from six months up to
five years.

Whoever by abusing his official or social position or influence intercedes for
performance of an official act that should not be performed or not to perform an official
act that should have been performed, shall be punished by imprisonment of six months
to five years.”

The most severe form of unlawful mediation (i.e. influence peddling) referred to
in paragraph 3 of the Article occurs when a reward or any other benefit is requested or
received by the offender, which is punishable by imprisonment from two up to ten
years.

Criminal Procedure Code

The criminal procedure is enforced by the law that is in force. Procedural law
may exceptionally be retroactive if required by the general interest which was
determined in his adoption. Thus, for example, at the time of the adoption of a new code,
persons who have acquired the status of cooperating witness before the entry into force
of the new Code, are judged by the law in force at the time of acquisition of that status.
The legality of actions taken before the implementation of the new Code will be
evaluated under the provisions of the previous applicable law. The investigation that is
ongoing at the date of entry into force of the Code shall be completed under the
provisions of prior law, and further proceedings will be conducted under the new
Codel16, Calculation of time limits shall be done under the current, actually the new
Code, except if the deadline was more extended under the provisions of the preceding
Code.

With the amendments brought to the Criminal Procedure Code of the Republic of
Serbia in 2009, the specificity of those criminal offences of "corruption, organized
crimes and other very serious criminal offenses” was given an expression through
specific provisions, regrouped in Chapter XXIX!17. Specifically, these provisions define
special competences applying to official actors of criminal proceedings, i.e. a series of
special procedural rules which apply when such offences are the subject of the
proceedings. An important peculiarity of the application of these special rules of
procedure is the possibility of using certain special evidentiary actions. This peculiarity
is manifested in cases testing the cooperating witness in the preliminary proceedings
and examination of the undercover investigator as a witness in criminal proceedings.
The procedure for these criminal offences was supposed to provide greater speed and
efficiency compared to the procedure of other crimes.118

Starting from the fact that in comparative law separate criminal proceedings for
these offences are not created, and larger deviations from the classic rules of criminal
procedure are not allowed, the legislator acknowledged the specificity of these works in
the current Code through the special evidentiary actions. In fact, when it comes to
offenses hardly proven by the classical evidence procedures or offenses for which, due

16 Code of Criminal Procedure, "Official Gazette of RS" No. 72/2011, 101/2011, 121/2012, 32/2013, 45/2013
and 55/2014, Chapter XX VII.

"7 “Official Gazette of RS” No. 72/2009.

8 Milan Skuli¢, "Criminal Procedural Law — General Part", Belgrade, 2013.
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to the severity and seriousness of the consequences that they cause, there is increased
interest in creating opportunities for the use of special evidentiary actions. When valid
evidence are collected, criminal proceedings shall be conducted according to the usual
rules.11® The actual CPC that applies as of 1 October 2013 in all courts in Serbial20,
Article 162, paragraph 2 lists, without defining previously shown offenses as crimes of
corruption (as in the previous law), a wider range of offenses that apply to special
exhibits actions, including new criminal offences with elements of corruption:121 the
abuse of office (Article 234 CC) and the abuse of public procurement (Article 234a
CC).122

The new CPC provides for special evidentiary actions that can be applied if it is
otherwise not possible to collect evidence or if their collection would be rendered very
difficult, i.e. leading to use secret surveillance of communication, surveillance and
monitoring, simulated jobs, computer monitoring data, controlled delivery and
undercover agent. The "cooperating witness" was renamed "defendant associate" and is
now regulated in the part of the text relating to the investigation, and it contains
provisions on the agreement of the prosecutor and the defendant. The Code contains
three possible types of agreements between the public prosecutor and the defendant.
The Agreement on admission of the offence may be concluded in respect of any offence
and must be approved by the court.123 The Agreement on testimony of the defendant may
be concluded only in proceedings for certain offenses, but with the defendant who is
charged with either those or for other crimes. The Agreement on testimony of a convicted
person is a new concept in CPC which is dictated by the needs of specialized
prosecution. The last two agreements should serve as a proof of charges against the
other defendants. Although the circle of action to which those agreements apply is
enlarged, it appears that attitudes of judges and prosecutors handling cases of criminal
acts with elements of corruption support the thesis that both law and practice should
allow the use of special evidentiary mechanisms in all procedures for acts of
corruption.124

Applicable CPC introduced major changes in terms of procedural role of the
court and the prosecutor with a view to efficiency and speed of the process to a higher
level, which is of particular importance for criminal acts of corruption. The burden of
proof lies on the prosecutor and evidence is presented by way of motions from the
parties. The amendments as to who has the probative initiative lead to a party process

" The rules laid out in a positive criminal legislation of a particular country.

120 Except in proceedings for offenses for which a special law to act in the public prosecutor's office of special
jurisdiction, in which case it began to be applied from 15 January 2012 (Article 608 of the CPC).

12 A theoretical concept, there is no definition of corruption or acts of corruption in criminal material law nor in
procedural law.

122 Introduced into the criminal legislation amending the CPC in December 2009, "Official Gazette of RS",
111/2009.

123 The provisions of the new Criminal Procedure Code (Article 161, paragraph 1, item 1) broadened the number
of criminal offences where the category of agreement on the testimony of the defendant (formerly cooperative
witness) can apply, and this in relation with those offences which are in the jurisdiction of Prosecutor for
Organized Crime (which includes offences of the "high" corruption) and Prosecutor for War Crimes. In the old
CPC, this was only possible in cases of organized crime (Article 504a paragraph 3 of the old CPC). These
techniques still do not apply to proceedings for criminal offenses with elements of corruption pending before the
regular (departments) courts and prosecutors' offices, which can lead to the conclusion that the currently much
better technological equipment of specialized organs largely relies on the legislator’s commitment.

124 part of the YUCOM s publication containing opinions of judges, prosecutors and police representatives
about the obstacles to effective procedures for offences of corruption: see Lawyers’ Committee for Human
Rights, For a More Effective Judiciary Against Corruption, Belgrade, 2013, pp. 35-45.
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based on the principle of equality'?>. With the new rules, the principle of free judicial
conviction particularly came to light at the main trial stage with the introduction of the
so-called cross-examination allowing for suggestive and "trap" questions in order to
verify the reliability of the witness, observe his gestures, spontaneous movements and
psychological reactions to questions. However, the role of the court is of lower level
when it comes to presenting the evidence and it has been reduced to proposing
additional evidence or ordering to the party to propose them himself/herself, if this is
necessary for a comprehensive consideration of the matter in dispute or if contradictory
evidence has been introduced already.126

The most significant change in CPC is the introduction of prosecutorial
investigation. The procedure consists of the pre-investigation proceedings (which
replace the former pre-trial proceedings) and the investigation which, according to the
"investigative" role of the prosecutor, represents the prosecution part of the proceeding
and the accusation where the trial part begins. Although the pre-investigation process is
led by the Public Prosecutor, specific actions, in order to prosecute the perpetrator, can
be entrusted to the police that is required to follow the orders of the prosecution and
duly inform the office about the taken measures. There is a slight difference between
the interrogation of the suspect as the most important evidentiary action in this part of
the procedure, which can be handled by the prosecutor or the police, and the
interrogation of the arrested, which can be handled only by the public prosecutor. An
investigation can be launched according to the order of the public prosecutor and
against the person for whom there is a ground for suspicion of committing a criminal
offense, but also can be run against an unknown perpetrator of the crime, if there are
grounds for suspicion that a criminal offense has been committed.12”

Raising the indictment generally comes after the investigation stage, when there
is reasonable suspicion that a person has committed a crime. However, the indictment
can be raised even without the investigation if the public prosecutor believes that it has
sufficient evidence for the accusation. "The novelty" is the obligation of the court to
examine the indictment ex officio (instead of being based on objection by the defence or
upon a judge’s request), and any charge will have to pass the verification process before
being handed to the chamber of judges. If the indictment meets the statutory criteria the
off-trial judges’ bench will adopt a decision confirming the indictment. After the
confirmation of the indictment, the presiding judge begins the preparations for the trial,
which includes the organization of the preliminary hearing, the scheduling of the main
hearing and other decisions within the criminal proceeding. At the preliminary hearing
a decision is made about the subjects of the trial phase, which is also a novelty in the
CPC. The preliminary hearing is held before the President of the Council and it is
compulsory for the criminal offences where the accused is facing imprisonment of more
than twelve years. The parties have to give the statement on the subject of the

125 The principle of oral proceedings constitutes criminal procedural law of the parties to the proceedings
amount to their own views on issues related to criminal matters and to declare their positions opposite side, or
an obligation of the court to allow each side to express their views on any evidence. The scope and manner of
application of the principles differ in different stages of the procedure.

126 Stanko Bejatovi¢, “The New Code of Criminal Procedure — The End of the Reform Process or Just Another
Step?” (original Serbian: “Novi Zakonik o kriviénom postupku — Kraj reforme ili samo jedan korak u procesu
reforme?”), Pravni Informator, vol. XV1, No. 9/2013, September 2013 (in Serbian only).

127 This requirement has reduced the condition related to the level of doubt in relation to previous legal
decisions, with the intention that this phase cover as much as possible the informal police conduct that takes
place in the pre-investigation procedure.
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indictment, the allegations, proposals and statements of the opposing party, the factual
and legal issues in dispute are determined and the proposed evidence are being argued.

The main trial stage has the characteristics of the party proceeding where the
order of the interrogation and questioning are in accordance. The defendant will be
asked questions firstly by the defence counsel, then the prosecutor and at the end the
court, which is different from the previous practice prescribed by the former CPC.
Cross-examination has been introduced, as another feature of adversarial criminal
justice system. It should be particularly noted that the main hearing is public for all
persons over sixteen years, and the public may exceptionally be excluded if the protection
of legitimate interests in a democratic society requires it, i.e. for the sake of protecting the
interests of national security, public order and moral, the interests of minors and
protection privacy of the participants in the process.

There is an aspiration of the legislator to broaden the use of modern information
and communication technologies in criminal proceedings, in order to have faster and
more successful solving of the crimes and catching their perpetrators. Also, modern
scientific and technical methods and knowledge are being used, i.e. the assistance of the
professional forensic, taking biometric samples, sampling for forensic genetic analysis,
checking accounts and suspicious transactions, use of the mapping devices for remote
monitoring of movements of the defendant, the introduction of electronic submission
etc. Costs have increased due to the procurement of the equipment and training of the
officials in the criminal proceedings, but the use of this equipment increases the
probability of correct determination of the facts relevant to decision making in the
criminal proceedings. This way, the entire criminal procedure speeds up and this
contributes to the realization of the principles of fair trial and trial within a reasonable
time. In addition, their use provides for better transparency of the judicial system,
because the information systems provide citizens with public access to information in
criminal cases.

Croatia
Criminal Code

The Croatian Criminal Code (CC) is the central law within the Croatian legal
framework defining the offences with elements of corruption and providing for
sanctions in cases of committing these offences.1?8 The latest updates of the CC entered
into force on 1 January 2013. In this amended version of the law, certain new offenses
were introduced and others were précised, but there was also a change in within the
offences with elements of corruption. This law defines a new offence with elements of
corruption: bribing MPs qualifies as a criminal offence.12? It is described as an attempt
to "buy votes" for the adoption of legal acts in the Croatian Parliament, or bribing an
official of the legislative body of the Republic of Croatia, as well as a member of the
European Parliament and local and regional (regional) advocacy bodies in the Republic
of Croatia.130 The law prescribes the penalty ranging from 6 months to 5 years in
prison.131 According to member of the working group for amending the law and
Supreme Court judge Mladen Mrcela, this criminal offence has been introduced because

128 Croatian Criminal Code, “Official Gazette” No. 125/11, 144/12.
129 1bid., Article 339.

0 1bid.

B Ibid.
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voting is not included among official actions listed as offences of receiving or giving
bribe.132

Criminal offences with elements of corruption have been also prescribed by the earlier
version of the Criminal Code of 2011, and they are in the Chapter twenty-four (XXIV)
“Criminal offenses against the economy”, and the Chapter twenty eight (XXVIII)
“Criminal offenses against official duties”.

Misuse of Trust in Economic Transactions

One of the criminal offences against the economy is the crime of misuse of trust
in economic transactions. It refers to someone’s act aimed at disrespecting other
people's property interests through misuse of trust, in order to acquire his/her own
material gain and cause damage.133 The prescribed sentence for this offence ranges
from six months up to five years in prison, and 1-10 years of imprisonment in case of
significant material gain and damage caused.134

Active and Passive Bribery in Bankruptcy Procedure

The offence of active and passive bribery in bankruptcy proceedings also falls
within criminal offences against the economy.!35 This criminal act regulates the
prohibition of bribery in bankruptcy procedure for the creditors, trustees and people
who give bribes.13¢ The prescribed punishment depends on whether the bankruptcy
relates to creditors (sentence of 6 months to 5 years in prison) or trustees (punishable
by 1-8 years) who received a bribe, or the bribe-giver (punishable by up to 3 years in
prison).

Criminal offences of passive bribery in economic transactions!3” and bribery in
economic transactions!38 define the accountability of the natural or legal person who
during economic activities receives or offers bribes in order to harm those they
represent, they work for or who mediate this activity. The prescribed punishment
depends on whether a bribe is received when the work was being performed or after
the completion of the work and provision of the service so as to cause damage to
another (punishable by 1-8 years imprisonment), or if the bribe was received when the
work was arranged or after the completion of the work as provision of the service as
preferential treatment (6 months to 5 years in prison).

As for offering bribes the difference also lies in whether the bribe has been
offered, promised or given while the work was arranged or services provided so as to
cause damage to another (sentence of 6 months to 5 years in prison) or it is offered,
promised or day myth when making or execution of work as preferential treatment
(punishable by up to 3 years in prison).

Abuse in Public Procurement Process

| 132 Vecernji list, ,New Criminal Offences”, | September 2012, Available at:
http://www.vecernji.hr/hrvatska/nova-kaznena-djela-podmicivanje-zastupnika-seks-bez-pristanka-448215.
133 Croatian Criminal Code, “Official Gazette” No. 125/11, 144/12, Article 246.
% Ibid., Article 246.
3 Ibid., Article 251.
1 Ibid.

7 Ibid., Article 252.

8 Ibid., Article 253.
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The following criminal offence with elements of corruption is a crime of abuse in
the public procurement process.139 It is a criminal offence which describes a situation in
which the offer is published in the course of the public procurement process which was
agreed in advance with certain economic operator.14? The prison sentence for that
crime depends on whether the substantial financial gain was obtained or has caused
substantial damage (sentence of 1-8 years in prison) or the substantial financial gain
was not obtained or damage caused (sentence of 6 months to 5 years in prison).

Abuse of Office and Official Authority

Chapter twenty eight (XXVIII) includes offences against official duty, of which 6
are criminal offences with elements of corruption. The first such offence is the abuse of
office and official authority which describes a situation in which the official or
responsible person exceeds his authority or does not perform his duty in order to
obtain a benefit for himself or another, or causes damage to another.1#l The prison
sentence depends on whether the substantial financial gain was obtained or
considerable damage was done (the penalty of 1-12 years of imprisonment), or if
substantial financial gain has not been obtained or considerable damage has not been
done (sentence of 6 months to 5 years imprisonment).

Illegal Intercession

The crime of illegal intercession involves a situation when an official or
responsible person favours one of economic entities so that he/she adapts the
requirements for public procurement or concludes the contract with a bidder whose bid
does not meet the tender conditions.'#2 The prison sentence for this crime is from 6
months to 5 years in prison.

Offering and Accepting Bribes

The offence of accepting bribes!43 relates to the accountability of an official or
responsible person who accepts or demands a bribe for himself/herself or another in
order to fulfill an official act which he/she should not perform or not to perform an
official act that should be performed, within or outside his/hers authority, as well as the
accountability of the official or responsible person who accepts or demands a bribe for
himself/herself or another in order to conduct an official action that should be
performed anyway or not to perform an official act that is banned to perform, within or
outside his/her authority. In the first case the sentence can be 1-10 years in prison and
in the other 1-8 years in prison. In case that an official or responsible person receives or
demands a bribe for himself or another after the action has been done, it will be
punishable by a sentence of up to 1 year in prison.

The offence of giving bribel44 describes the situation in which the other person
offers, gives or promises a bribe to an official or responsible person or to another one so
that the official within or outside the limits of his authority performs an official act

139 Ibid., Article 254.

0 1bid.

4! Croatian Criminal Code, “Official Gazzete” No. 125/11, 144/12, Article 291.
2 Ibid., Article 292, Item 1.

3 Ibid., Article 293.

4 Ibid . Article 294.

34



which he should not perform or not to perform an official act which he should perform,
as well as the situation when it comes to performing actions which should be performed
anyway or not to perform an official act which should not be done anyway. In the first
case the sentence starches from 1 to 8 years in prison, while in the other case it is from
6 months to 5 years in prison. In either case, the person who mediates in the process of
taking bribes shall be sanctioned as well.

Influence Trading

The crime of influence trading!%> describes the situation of demanding or
accepting a bribe or the offer or promise of a bribe (or intermediating in those actions)
in order to use the official or social status or influence for not performing or performing
an action which should or should not be performed. The same rule applies to situations
where a person with official or social position or influence intervenes so as to perform
an official act that should be performed, or the opposite. In the first case the predicted
sentence is from 6 months to 5 years in prison; in the second case it is 1-10 years in
prison, and in the third 1-8 years in prison.

Giving a Bribe for Influence Trading

The criminal offence of giving a bribe for influence tradingl#4® relies to the
criminal offence of influence trading. It includes the offering, promising or giving a bribe
in order for someone to use his official or social status or influence for performing or
not performing an act which should or should not be performed. The prescribed
sanction ranges from 1-8 years of imprisonment. If the same has been done with
intermediating in those actions, the punishment should be from 6 months to 5 years of
prison.

The Criminal Procedure Code

In the context of the criminal procedural legislation, the Criminal Procedure
Code (CPC) is the central law which regulates the process of criminal proceedings,
including the prosecution of criminal cases with elements of corruption.l4’” The latest
update of the CPC came into force on 15 December 2013. Although the latest
amendments of the CPC followed the constitutional suspension of certain articles of the
Code in July 2012, the most important and basic guidelines of the Code have not been
changed. The CPC is used for the implementation of the Criminal Code in such a way
that no innocent person can be convicted and that the culprit should be imposed a
prison sentence prescribed by the CC.148 This Code regulates the criminal prosecution
and proceedings. In this regard, the novelties in the last version of the CPC is the fact
that criminal proceedings cannot begin with the filing of criminal charges as in earlier
versions of the Code, but the legally valid decision for conducting the investigation and
the confirmation of the indictment if the investigation was not carried out, determining

'3 Ibid., Article 295.

14 Ibid., Article 296.

147 Criminal Procedure Code, ,,Official Gazzette” No. 152/08, 76/09, 80/11, 121/11,91/12, 143/12, 56/13,
145/13.

148 Ibid., Article 1, Item 1.
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the discussion on the basis of a private complaint and adjudication of warrant
issuing.149

This Code, like most similar laws, provides for the presumption of innocence,
until the final verdict proves to the contrary,’>0 and that in case of doubt the verdict will
be in favour of the defendant (in dubio pro reo).15! In case of detention, the judicial
authority must justify this request.152 CPC also determines the rights to defence of the
accused, so that he can defend himself, or be defended by a defence counsel of his own
choice or awarded by the court, at the expense of budget funds.153 Also, article 5 of the
new Code stipulates that the defendant must be aware of his right to a counsel and be
allowed sufficient time to prepare his/her defence.

This Code prohibits discrimination on any grounds,5* and preculdes the
defendants, witnesses or other persons from giving statements under the influence of
medical intervention, or anything that may affect their will while giving statements, as
well as under coercion or threat.155 The detainees and defendants should be treated in a
humane and dignified way. Also, they must be informed about the offences they have
been charged for and of their rights under this Code, in a way they understand, at the
moment of being arrested and delivered the indictment.

This Code stipulates that an independent and impartial tribunal must decide
upon the indictment in a fair, public way ad in a reasonable time, in accordance with the
law, acting particularly urgently in proceedings where the defendant is temporarily
deprived of freedom.1%¢ [t also determines that no one can be prosecuted for an offence
for which a judgment has been delivered already (non bis in idem) and it opens the
possibility for the reopening of an adjudicated case in case the person is declared guilty.
In the case where the initiation of criminal proceedings entails the restriction of certain
rights, they can be restricted upon the issuance of the indictment, and for criminal
offences which face a fine or up to 5 years of imprisonment, the restriction starts from
the moment of conviction.157

If the implementation of the Criminal Code depends on a preliminary decision on
the legal issue where another court or state body has jurisdiction, the criminal court can
make the ruling under the provisions applicable to presenting the evidence in criminal
proceedings. The court's decision on this legal issue only applies in the criminal case on
which this court is adjudicating.158

Bosnia and Herzegovina

Bosnia and Herzegovina differs from the other countries in the region because of
its complex state system and shared competence in the area of criminal law. In this
regard, four separate criminal systems coexist on the territory of Bosnia and
Herzegovina (the criminal codes and criminal procedure code). The Criminal Code and

9 Ibid., Article 17, Ttem. 1.

150 Ibid., Article 3, Item 1.

151 Ibid., Article 3, Item. 2.

2 Ibid., Article 4.

153 Ibid., Article 5, Items 1 and 2.
154Ibid., Atrticle 6, Item 1.

155 Ibid., Article 6, Item 2.

36 1bid., Article 11.

7 Ibid., Article 17, Ttem 2.

'8 Ibid., Article 18, Item 1.
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the Criminal Procedure Code of Bosnia and Herzegovina apply to proceedings before
the Court of Bosnia and Herzegovina, and the Parliamentary Assembly of Bosnia and
Herzegovina is in charge of the amendments. The Criminal Code and the Criminal
Procedure Code of the Federation of Bosnia and Herzegovina implements before the
municipal courts in the Federation of BiH, then cantonal courts, and finally - the
Supreme Court of the Federation of Bosnia and Herzegovina. Amendments to these laws
are adopted by the Parliament of the Federation of Bosnia and Herzegovina. The
Criminal Code and the Criminal Procedure Code of the Republika Srpska (RS) apply
before the basic courts in RS, then the district courts, and the Supreme Court of RS.
Amendments to these laws are made by the National Assembly of the Republika Srpska.
The Criminal Code and Criminal Procedure Code of the Brcko District of BiH is
implemented before the Basic and Appellate Court of the Brcko District of Bosnia and
Herzegovina. Amendments to these laws are passed by the Brcko District Assembly.

Criminal Offences with Elements of Corruption

According to the aforementioned, crimes have to be monitored from four
different criminal code perspectives (CC BiH, CC FBiH, CC RS, CC BD). Taking into
account the availability and adequate preparation of the judicial institutions of Bosnia
and Herzegovina (Court of BiH), most of the pilot phase of monitoring in Bosnia and
Herzegovina is dedicated to the cases before the Court of BiH.

The Criminal Code of Bosnia and Herzegovina

The Criminal Code was adopted in 2003. It was amended several times since
then, the last time to date being in 2010.15°

Accepting Gifts and Other Forms of Benefits

“An official or responsible person in the institutions of Bosnia and Herzegovina
including also a foreign official person, who demands or accepts a gift or any other
benefit or who accepts a promise of a gift or a benefit in order to perform within the
scope of his official powers an act, which ought not to be performed by him, or for the
omission of an act, which ought to be performed by him, shall be punished by
imprisonment for a term between one and ten years.

An official or responsible person in the institutions of Bosnia and Herzegovina
including also a foreign official person, who demands or accepts a gift or any other
benefit or who accepts a promise of a gift or a benefit in order to perform within the
scope of his official powers an act, which ought to be performed by him, or for the
omission of an act, which ought not to be performed by him, shall be punished by
imprisonment for a term between six months and five years.

The punishment referred to in paragraph 1 of this Article shall be imposed on an
official or responsible person in the institutions of Bosnia and Herzegovina including
also a foreign official person, who demands or accepts a gift or any other benefit
following the performance or omission of an official act referred to in paragraphs 1 and
2 of this Article and in relation to it. The gifts or any other benefits shall be forfeited.”160

159 Criminal Code of Bosnia and Herzegovina, ,,Official Gazette BiH” No. 3/03, 32/03, 37/03, 54/04, 61/04,
30/05, 53/06, 55/06, 32/07, 8/10.
10 1hid., Article 217.
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Giving Gifts and Other Forms of Benefits

“Whoever gives or promises a gift or any other benefit to an official or
responsible person in the institutions of Bosnia and Herzegovina including also a
foreign official person, in order that he performs within the scope of his official powers
of an act, which ought not to be performed by him, or abstains from performing of an act
which ought to be performed by him, or whoever mediates in such bribing of the official
or responsible person, shall be punished by imprisonment for a term between six
months and five years.

Whoever gives or promises a gift or any other benefit to an official or responsible
person in the institution of Bosnia and Herzegovina including also a foreign official
person, in order that he performs within the scope of his official powers an act, which
ought to be performed by him, or abstains from performing of an act, which ought not
be performed by him, shall be punished by a fine or imprisonment for a term not
exceeding three years.

The perpetrator of the criminal offence referred to in paragraph 1 and 2 of this
Article who had given a bribe on request of the official or responsible person in the
institutions of Bosnia and Herzegovina including also a foreign official person, but
reported the deed before it being discovered or before knowing that the deed has been
discovered, may be released from punishment.”161

Illegal Interceding

“Whoever accepts a reward or any other benefit for interceding that an official
act be or not be performed, taking advantage of his official or influential position in the
institutions of Bosnia and Herzegovina, shall be punished by a fine or imprisonment for
a term not exceeding three years.

Whoever by taking advantage of his official or influential position in the
institutions of Bosnia and Herzegovina, intercedes that an official act be performed,
which ought not to be performed, or that an official act be not performed, which ought
to be performed, shall be punished by imprisonment for a term between six months and
five years.

If a reward or any other benefit has been received in return for the criminal offence
referred to in paragraph 2 of this Article, the perpetrator shall be punished by
imprisonment for a term between one and ten years.”

Abuse of Office or Official Authority

“An official or responsible person in the Bosnia and Herzegovina institutions
who, by taking advantage of his office or official authority, exceeds the limits of his
official authority or fails to execute his official duty, and thereby acquires a benefit to
himself or to another person, or causes damage to another person or seriously violates
the rights of another, shall be punished by imprisonment for a term between six months
and five years. If a property gain acquired by the perpetration of the criminal offence
referred to in paragraph 1 of this Article exceeds the amount of 10.000 KM, the
perpetrator shall be punished by imprisonment for a term between one and ten years. If
a property gain acquired by the perpetration of the criminal offence referred to in

| "' Ibid., Article 218.



paragraph 1 of this Article exceeds the amount of 50.000 KM the perpetrator shall be
punished by imprisonment for a term of not less than three years. The obtained
financial gain should be taken away.”162

Violation of Law by a Judge

A judge of the Constitutional Court of Bosnia and Herzegovina or the Court of
Bosnia and Herzegovina or the Human Rights Chamber, who, with the aim of benefiting
another, or harming another, passes an illegal act or otherwise violates the law in the
performing of his official duties, shall be punished by imprisonment for a term between
six months and five years.

The Criminal Procedure Code of Bosnia and Herzegovina

The Criminal Procedure Code of Bosnia and Herzegovina was adopted in 2003,
and has undergone many amendments, available in the Official Gazette of Bosnia and
Herzegovina (3/03, 32/03, 36/03, 26/04, 63/04, 13/05, 48/05, 46/06, 76/06, 29/07,
32/07, 53/07, 76/07, 15/08, 58/08, 12/09, 16/09, 93 / 09, 72/13).163 The rules set
forth by this Code provide for an innocent person to be acquitted and that the
perpetrator be imposed a criminal sanction under the conditions stipulated in the
Criminal Code of Bosnia and Herzegovina and other laws of Bosnia and Herzegovina
which define criminal offences, and due to the prescribed procedure.

CPC provides the presumption of innocence (in dubio pro reo) and the non bis in
idem principle - that no one can be tried again for an offence that has already been
adjudicated by a final court decision. A person deprived of liberty must be immediately
informed in their native language or a language they understand about the reasons for
his arrest, and instructed that he is not obliged to provide statements or answer
questions and about his right to a defence counsel of his own choice. He has also the
right that his family, a consular officer of his state of citizenship or any other person
designated by him, be informed about his detention.

During the first questioning the suspect must receive the information about the
offence he is being charged with. His statement can be used as evidence in further
proceedings. One can defend himself/herself in person or with professional legal
assistance. It is necessary to pay attention to the legality of evidence as the court cannot
base its decision on evidence obtained through violation of human rights and freedoms
prescribed by the Constitution of BiH.

A person who has been unjustifiably convicted for a criminal offence or
unlawfully deprived of liberty shall have the right to rehabilitation, compensation of
damages from the state budget, as well as other rights established by law. According to
the CPC the is bound to treat the parties and defence counsel in the same manner, and to
provide each with equal opportunities to access evidence and present evidence at the
trial. Of course, in terms of evidence, the principle of free evaluation of evidence is
applied. Criminal proceedings may be initiated and conducted upon the request of the
Prosecutor. The Prosecutor is obligated to initiate a prosecution if there is evidence that
a criminal offence has been committed, unless the law provides otherwise.

"2 Ibid., Article 220.
163 Available at: http://www.advokat-prnjavorac.com/zakoni/Zakon o _krivicnom_postupku BiH_-
_preciscena, nezvanicna_verzija.pdf
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Where it is prescribed that the initiation of the criminal proceeding will have the
consequence of right limitation, those rights will be restricted after the indictment has
been confirmed. In the case of the offences with a prison sentence up to five years or a
fine, consequences shall be implemented from the date the conviction is rendered. If the
application of the Criminal Code depends on a prior ruling on a point of law that falls
under the jurisdiction of a Court in other proceedings, or under the jurisdiction of
another body, the Court trying the criminal case may itself rule on that point of law in
accordance with the applicable provisions of this Code concerning the presentation of
evidence in criminal proceedings. The Court’s ruling on that point of law takes effect
only with respect to the particular criminal case that the Court is trying.
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Monitoring Court Proceedings

The process of trial monitoring is one of the elements of control of the judiciary.
It involves giving an opinion, with all the necessary reservations, on the presence at the
trial, as well as reviewing the indictment, the evidence adduced or judgment, in order to
preserve the independence of the judiciary In order for the process of monitoring court
proceedings with an element of corruption to be as clear as possible, it is necessary to
mention their relevance and legal basis for monitoring trials. It is important for judicial
authorities to pass the test to the public, but media, professional civil society
organizations and citizens are in a special position to measure the efforts. “For the
respect of the rights of the perpetrators of these crimes and the applicable legal
procedures it is necessary that those who perform monitoring possess have a certain
level of expertise and professionalism.”164 The right to monitor trials is guaranteed by
the principle of public access with many international instruments, primarily the UN
Universal Declaration of Human Rights,16> the European Convention for the Protection
of Human Rights and Freedoms,166 the UN Declaration on the Right and Responsibility
of Individuals, Groups and Organs of Society to Promote and Protect Universally
Recognized Human Rights and Fundamental Freedoms.167 The right to a fair trial, which
is an important segment of the public principle, is guaranteed by Article 32 of the
Constitution of the Republic of Serbia. Also, even when the public is excluded, the
Criminal Procedure Code provides, the Council to allow the presence of certain officials,
scientific, professional and public workers and that at the request of the accused can be
allowed to the spouse, the person with whom cohabiting or close relatives to be
present.168

The same provisions are in the legal systems of the other countries which were
the subject of the research presented in this publication. Article 120 of the Constitution
of the Republic of Croatia states that "Court hearings shall be open and judgments shall
be passed publicly in the name of the Republic of Croatia”, and that "The public may be
banned from a whole hearing or of one part of it for the reasons of protecting moral in
democratic society, or public order and the country security, or if minors are being
tried, or for the purposes of protection of the private lives of the parties, or in marital
disputes and proceedings in connection with guardianship and adoption, or for the
purposes of protection of military, official or business secrets, and for the protection of
security of the Republic's defence, but only in the scope which is by the opinion of the
court necessary in special circumstances in which the public could be detrimental for
the interest of justice."

164 Attention should be paid to the presumption of innocence, right to adequate legal defence, measures for
respecting the right to privacy and the use of the principle of public proceedings.

According to: Lawyers' Committee for Human Rights, For a More Efficient Judiciary in Combating Corruption,
Belgrade, 2013. (in Serbian).

15 Universal Declaration on Human Rights, United Nations General Assembly. resolution 217 (IIT) of 10
December 1948, art. 10.

16 European Convention for the Protection of Human Rights and Fundamental Freedoms, Council of Europe,
Rome, 4 November 1950, art. 6.

7 UN Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote
and Protect Universally Recognized Human Rights and Fundamental Freedoms adopted by the General
Assembly, 8 March 1999, A/RES/53/144.

168 Law on Civil Procedure, art.364, Official Gazette of the Republic of Serbia, No. 72/2011, 101/2011,
121/2012, 32/2013, 45/2013 and 55/2014.
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The Criminal Procedure Code states that "legitimate reasons for exclusion are 1)
protection of the security and defence of the Republic of Croatia; 2) keeping the
confidentiality of information which would be jeopardized by a public hearing; 3)
keeping public order and peace; 4) protection of personal or family life of the defendant,
the injured person or of the another procedural participant; 5) protection of the
interests of a minor" and that certain persons can be permitted to enter a hearing where
the public is excluded, i. e. "certain officials, scholars or public figures, and upon the
defendant's request, his spouse or common-law spouse or close relatives, be present at
a trial closed to the public."16°

Civil society organizations, that are equipped in this area, that act strictly
professionally in the field of monitoring trials for war crimes and organized crime and
corruption, in Bosnia and Herzegovina, have the leading role in monitoring the work of
the courts. The Criminal Procedure Code of Bosnia and Herzegovina in article 234
emphasizes that the hearing is public, and the reasons for the exclusion of the public are
similar to those in adjoining states.1’? In that sense, the most important cases for the
monitoring process are those before the Court of Bosnia and Herzegovina, a special
institution in the judiciary system of Bosnia and Herzegovina, where a great part of high
profile cases of organized crime and corruption are processed.171

Criminal proceedings with elements of corruption are specific because of their
social importance, the complexity of the cases, large number of participants, broad
scope of evidence, the length of the proceedings and numerous other problems which
the court, prosecution and defence face. For this reason, this area has been recognized
as one of the most suitable for widespread monitoring, in order to identify the basic
problems which the judiciary faces for a more efficient, just and faster proceedings.172
By following the previously developed methodology, partner organizations monitored
proceedings in 3 countries (Serbia, Bosnia and Herzegovina and Croatia) in the course
of which they faces different issues, depending on the monitored system.173

Some of the basic goals defined by YUCOM, YIHR Croatia and YIHR BH from the
very start of the process are: monitoring the implementation of new laws and legal
mechanisms; increase the transparency of the proceedings by monitoring hearings;
promoting objective and professional reporting on court proceedings rather than
sensationalizing such media content; efficacy of judges, prosecutors and the police;
professionalism and possible violations of the code of ethics by lawyers; impartiality in
proceedings, independence and professionalism; as well as respect for human rights of
the accused and the rights of the injured party. Monitoring experiences were different.

Serbia

19Criminal Procedure Code, Official Gazette of Croatia, No. 76/09.and 80/11, art. 310. and 311.

Criminal Procedure Code, "Official Gazette of BH" No. 3/03, 32/03, 37/03, 54/04, 61/04, 30/05, 53/06,
55/06, 32/07, 8/10.

"'Criminal Procedure Code,,Official Gazette of BiH” No. 3/03, 32/03, 37/03, 54/04, 61/04, 30/05, 53/06, 55/06,
32/07, 8/10.

172 L awyers’ Committee for Human Rights, For a more efficient judiciary against corruption, Belgrade, 2013,
p. 26.

'73 Methodology explained in detail in the Lawyers’ Committee for Human Rights publication For a More
Efficient Judiciary Against Corruption, Belgrade, 2013. p. 28-31.
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As the basic goal of monitoring criminal proceedings for corruption we
emphasized systematic fallacies in the work of the judiciary, in order to improve the
efficiency of the courts in solving cases with an element of corruption. Independent
monitors, lawyers, jurists and activists have previously been trained in the applicable
legal framework and the amendments to the Criminal Procedure Code. They are trained
to report on the subject, and also on possible human rights violations. Of course, apart
from following proceedings, those who monitored the proceedings were instructed as
to which part of the proceedings they should pay close attention to.

From 1 January 2014 the judiciary reform started to be implemented. The reform
broadened the court network in Serbia, which directly influenced the change in
jurisdictions with respect to some of the cases. On the other hand, the new Criminal
Procedure Code introduced the model of prosecutorial investigation, which put
additional strain on prosecutors. The aforementioned changes have slowed down the
work of courts and prosecutors, and because of the technical changes, hearings were
not scheduled. The Lawyers' Committee for Human rights sent requests for access to
information of public importance to courts and prosecutors at the beginning of April
2014. The courts were asked to identify all criminal proceedings for crimes prescribed
in arts. 234, 234a, 359, 360, 366 and 368,174 that were brought before the First, Second
and Third Basic Court, the High Court in Belgrade and the Special Department for
Criminal Acts of Organized Crime of the High Court in Belgrade as well as the
indictments for these cases. The answers arrived within the legal time frame, but they
were either partial, with only court numbers of the cases, but with no indictments, with
the explanation that the request was too extensive, or they requested an additional 40
days to provide the requested information. In order to fasten the process of getting
information, YUCOM'’s team scheduled meetings with the deputies of prosecutors and
the presidents of the aforementioned courts. At the meetings with the deputy
prosecutors from the First, Second and Third basic public prosecutor's office, we
learned that the prosecution are overloaded, not only because of their new role, but also
due to a lack of administration (particularly officers and clerks), technical problems
(inadequate, small offices for interrogation) and disincentives in income (due to the
solidarity tax) in face of a significantly increased workload. Despite these issues, they
have quite effectively done reassignment items.

As agreed, the researchers were invited to the clerk’s office to examine all cases
involving criminal offences with corruptive element(s). According to the type of
offences and the area of work of the defendants, keeping in mind the relevance and
media coverage, researchers selected a number of cases to be considered. Prosecutors’
offices subsequently aligned copies of the selected indictments according to the Law on
the Protection of Personal Data and communicated the required documents. After
receiving the indictments, the items were thoroughly inspected and a larger number of
cases were selected, so that in the course of the procedure the choice gets narrowed
down. The first part of the case analysis was to record the status of the accused, the
facts, the media coverage of the case and material law, as well as procedure related to
the case.

YUCOM's team sent notices to the presidents of courts in order to inform them of
the fact that researchers will be attending trials for selected cases, with the explanation
that with objective reporting we want to contribute to greater transparency of judicial

'7* Information upon the criminal offences were set in line with the jurisdiction of the courts.

43



proceedings, effectiveness, legality and impartiality in the conduct of the competent
authorities. This way we wanted to support the judiciary in the implementation of the
new laws and legal principles in the fields of human rights and criminal law protection.

Researchers who were chosen to monitor the trials were previously trained on
how to conduct extensive monitoring. They got familiar with the purpose of conducting
it as well as which procedures and norms they had to know about when monitoring
cases with corruptive elements. Each researcher had to be delivered a special
authorization by the organization, which they carried with them at the hearings. The
authorizations were issued in order to facilitate the recording of the presence of the
observers, when the judge was informed about it. Observers were present in the
courtroom as representatives of the general public. However, it often happened that the
judge asked observers what was the cause of their presence and what organization they
represented, which was sometimes more useful than not recording the presence of
monitors at all. It should be noted that, according to the law, legitimization of the
audience should be irrelevant prior to the commencement of the trial.

The monitors were informed about the scheduled hearing in three ways. The
easiest way was to use the database "The Portal of the Courts of Serbia". However, the
Commissioner for Information of Public Importance and Personal Data Protection
issued a decision to ban further processing or disclosure of the personal data of the
participating parties in court proceedings by the Ministry of Justice and Public
Administration. The decision stated that previous practice was contrary to the Law on
Personal Data Protection and it was implemented without any legal basis.1”> Meanwhile,
the court network has been changed and a Third Basic Court has been introduced in
Belgrade. The Portal has no information available for cases pending before the Second
and the Third Court in Belgrade, as well as before the Special Department for Organized
Crime of the High Court in Belgrade, so this information were collected in another way.
We received the required information directly at the clerk's office, accompanied by the
aforementioned authorization, or by sending additional freedom of information
requests. All collected information were posted on the “Anti-Corruption” web page.176

At the hearing, the observer recorded the facts and as much information about
the procedure as possible - presentation of evidence, the method of obtaining evidence,
decisions, regulations to which the parties refer, procedural norms, objections, as well
as any violation of the procedure.l’7 After completion of the hearing (usually we are
speaking of the trial phase), the monitors drafted detailed a daily report with
observations and additional comments, if they expressed some disagreement within the
procedure. Reports were regularly uploaded on the website in order to be available to
the broader public. This way, citizens are getting a closer insight into the judicial branch
of power activities and its efficiency.

After the period of regular trial monitoring, 24 cases were picked for analysis.
Detailed analysis of these cases was planned, as an initial measure of the efficiency of

175 Previously, the process of getting the information about cases was much easier by using the Portal, because
of poor communication with the courts. It was difficult to get the court numbers of the items when the requester
was not a party to the proceedings, so the only way was to search cases by the names of the parties in the
proceedings.

176 Internet portal "Anti-corruption". Available at: http://antikorupcija.yucom.org.rs/

" Lawyers’ Committee for Human Rights, For a More Efficient Judiciary Against Corruption, Belgrade, 2013,
p. 32-34.

44



the courts during the period of monitoring. Featured cases included 3 cases under the
jurisdiction of the First Basic Court in Belgrade, 3 under the jurisdiction of the Second
Basic Court in Belgrade, 2 in the under the jurisdiction of the Third Basic Court in
Belgrade, 7 cases pending before the High Court in Belgrade, 8 in the Special
Department for Organized Crime of the High Court in Belgrade and 1 in the jurisdiction
High Court in Zrenjanin.

Based on previous data collected from the courts and prosecutor's offices in
April and May 2014, in the beginning, the researchers tried to follow through as many
trials and offenses with elements of corruption. Case selection was carried out primarily
under the jurisdiction of the courts. Cases of various criminal offences with corruptive
elements, related to corruption in various fields were also included. In these cases the
defendants performed different functions. The aim was to emphasize how corruption
has become a systemic problem that affects all fields of public life. In early August of this
year the additional freedom of information requests for collecting the information
unavailable from the indictment or during the monitoring process. The team has
developed an analysis of the key points that could give a clear insight into the efficiency
of solving criminal proceedings with corruptive elements.

Based on the data obtained from responses to the requests, but also collected
during the monitoring process, we managed to get more detailed information on
monitored cases. A total of 24 cases was observed, of which 12 cases of crime of abuse
of office, five for abuse of office responsible person, 2 cases of bribery, 2 cases of
soliciting and accepting bribes, one that includes the offence of bribery and soliciting
and accepting bribe sand one case of violation of law by a judge, public prosecutor and
his deputy. The new Criminal Procedure Code has been applied in 8 monitored cases,
while in all other monitored cases an earlier version of the law was applied.178

As for the areas in which corruption occurs, 8 monitored cases were related to
the economy, three to education, 2 on health, 3 on sports societies, 2on the police, 4on
state institutions and 2 within the judiciary. These areas are highlighted as ones in
which corruption most frequently occurs, except that in the economy most of the cases
are characterized as organized crime. From the daily reports of the trials it can be
concluded that bribery in health care and the police is understood by the defendants as
something completely justified and normal. It is observed the injured party are usually
commercial entities or private parties. There was also the fact that the media had
covered 14 cases, while 10 were not covered at all. The media were poorly interested in
the smaller "everyday" corruption cases.

In 8 cases the detention was not determined and these are the most common
cases pending before primary courts.17? In most cases there was no observed altering of
the indictment. They are usually changed due to refinements of the indictment,
especially if it is a criminal offense of abuse of office.

In additional requests to the courts and prosecutors before which the monitored
criminal proceedings are taking place, information was requested upon the dates of

178 All the observed cases in which the new Code of Criminal Procedure applies shall be kept before the Special
Department for Organised Crime of the Higher Court in Belgrade.

'7 Data on the cases before the First Basic Court in Belgrade are missing, as the First Basic Prosecutor's Office
response was received within the legally stipulated time.
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filing of the criminal complaint, the date of the decision on conducting the investigation,
the date of entry into force of the indictment and the date of beginning of the trial. In
this way, we were able to gain an insight to duration of the entire process, in order to
get the whole perspective of the time passed from perpetrating acts until the
perpetrators were being charged. It was noted that precisely this period is the longest,
in the cases of high corruption. In addition, the maximum efficiency in terms of the
length of the investigation process was spotted in the cases before the Third Basic Court
in Belgrade and the Special Department for Organized Crime of the High Court in
Belgrade. Since the proceedings before this department are guided by the new Criminal
Procedure Code, it can be concluded that the institute of prosecutorial investigation

achieves good results, despite the aforementioned lack of administrative staff.180

Second Basic | Time from | Time from | Time from | Time from | Time from
Court in | when the | initiation of | start of | indictment indictment
Belgrade crime was | proceedings | investigation | to start of | to
committed to |to start of | toindictment | hearings processing
initiation of | investigation
proceedings.181
K-4298/13 3 years and 17 days 2 years and 14 days 1 year and
(1 accused) 8 months 5 months 3 months
K-4734/12 4 years and 7 days 1 year and 9 months | 2 years and
(1 accused) 5 months 7 months and 6 months
10 days
K-5749/12 2 months 1 month and | 2 years and 2 months 1 year and
(2 accused) 12 days 9 months 10 months
Third Basic | Time from | Time from | Time from | Time from | Time from
Court in | when the | initiation of | start of | indictment | indictment to
Belgrade crime was | proceedings | investigation | to start of | processing
committed to |to start of | toindictment | hearings
initiation of | investigation
proceedings.182
K-10335/10 | 18 days 17 days 3 months 10 months 5 years and
(1 accused) 6 months
K-8016/12 24 days 24 days 3 months 6 yearsand | 7 years and
(3 accused) 8 months 2 months

130 1pid.

'8! The time when the crime was committed is the time when the illegal action started.

82 1bid.
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High Court | Time from | Time from | Time from | Time from | Time from
in Zrenjanin | when the | initiation of | start of | indictment | indictment to
crime was | proceedings | investigation | to start of | processing
committed to | to start of | toindictment | hearings
initiation  of | investigation
proceedings183
K-6/14 10 months 10 days 9 months 8 months 4 years and
(1 accused) 10 months
High Court | Time from | Time from | Time from | Time from | Time from
in Belgrade | when the | initiation  of | start of | indictment | indictment to
crime was | proceedings investigation | to start of | processing
committed to | to start of|to hearings
initiation  of | investigation | indictment
proceedings’84
K-3508/10 | 5 months / 2 months 3yearsand | 4 yearsand
(9 accused) 3 months 2 months
K-328/11 3 months / 25 days 1 month and | 3 years and
(1 accused) 3 days 5 months
K-1366/10 | 4 yearsand 3 months 8 months 1 year and 5 years and
(1 accused) 5 months 6 months 3 months
K-120/11 4 years and / 3 months 5 months 3 years and
(2 accused) 1 month 6 months
K-272/12 3 months / 25 days 2 months 3 years and
(2 accused) 5 months
K-89/10 1 month / 1 monthand | 2 yearsand | 6years
(1 accused) 13 days 4 months
K-510/12 3 months 2 months 1 year and 3yearsand | 3 yearsand
(1 accused) 10 months 1 month 3 months

183 1bid.
134 1bid.
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Special Time from | Time from | Time from | Time from | Time  from
Division for | when the | initiation of | start of | indictment | indictment to
Organized crime was | proceedings investigation | to start of | processing
Crime of the | committed to | to start of |to hearings

High Court | initiation  of | investigation | indictment

in Belgrade | proceedings!8>

Kpo1-10/14 | 10 years and 1 month 7 months 6 years and | 6 years and
(9 accused) 4 months 1 month 7 months
Kpo1-125/13 | 7 years and / 10 months 3 months 4 months
(8 accused) 9 months

Kpo1-89/11 | 10 years / 2 months 3 months 2 years and
(6 accused) 5 months
Kpol1l-57/13 | 7 years / 6 months 5 months 1 year and
(11 accused) 2 months
Kpo1-55/13 | 10 years / 7 months 4 months 1 year and
(4 accused) 2 months
Kpol1l-61/13 | 2 years and / 8 months 7 months 1 year and
(30 accused) | 5 months 1 month
Kpo1-91/12 | 2 years and / 7 months 9 months 1 year and
(24 accused) | 8 months 8 months
Kpo1-121/13 | 4 years and 2 days 11 months 5 months 5 months
(8 accused) 5 months

Croatia

With the beginning of the process of monitoring cases with criminal offences
with elements of corruption, the team had extracted cases of special social significance.
In one part, this is a case of high-ranking politicians and state-owned enterprises, in
which taxpayers' money was overspent in an unlawful manner. Before starting the
monitoring process, in early April 2014, the Zagreb County Court (where the monitoring
took place) and the Bureau for Combating Corruption and Organized Crime (USKOK)
were sent freedom of information requests in accordance to the Act on the Right of
Access to Information. We have asked for the court numbers of the cases for criminal
offences with elements of corruption under the Criminal Code, indictments, as well as
information about scheduled hearings for those following cases. This was necessary in
order to determine the priority cases to monitor and to prepare the monitors for the
scheduled hearings.

On the same day the Secretariat of USKOK responded that the list of items and
scheduled hearings must be referred to the Zagreb County Court, which publishes all
the dates of hearings on its timetable. Also, upon requested indictments, USKOK stated

135 1bid.
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that pursuant to the Criminal Procedure Code (CPC) this request needs to be submitted
to the competent court, in this case, the Zagreb County Court. Information officer of the
Zagreb County Court subsequently directed the researchers to the website of the court
regarding the list of cases and their schedule. On the court timetable there is a list of
cases and their court numbers (designation), the first and last names of the accused, the
name of the judge and the provision of the Criminal Code (CC) on the basis of which they
are accused. As for the indictments, researchers received the information that the
indictments, according to the CPC are to be delivered only to the defendant and his/her
defence attorney.

Since the relevant organs failed to disclose documents without which it becomes
impossible to conduct exhaustive monitoring, the team discussed the possibility of
appeal. After consultations with the lawyers who conducted the monitoring of cases of
war crimes, it was clarified that pursuant to the Act on the Right of Access to
Information (ARAI), the authorities shall provide only the information, not the
indictment document. Consequently, lawyers-monitors suggested a meeting with the
president of the court in order to inform him about the project causes and purpose. It
was important to show that the data in the indictments can be provided with
anonymization, so that personal data of the defendants (date of birth, personal
identification number, employment, property, marital status) can be covered up and
that they will not be published during the project. Although the actual goal of the project
was stated in the letter addressed to the President of the Court, with the beginning of
May we have sent the request for an appointment with the President of the Court and
the Chairman of the Investigating Judges Department in charge of cases filed by USKOK.
It was asked for the meeting to be held during May 2014 or a later date, if it suits both
sides.

Subsequently, through a telephone conversation, we asked the Court whether it
had received the request, which was confirmed by the Secretary of the Office of the
President of the Court. The meeting was never held, despite the consistent request for
organizing one. In mid-August 2014 USKOK and the Zagreb County Court again received
the requests for indictment documents with specific court numbers of the cases, in
order to get texts of indictments with protected data. Also, these inquiries have
requested the following information: date of filing of the criminal complaint and who
filed the criminal complaint, the date of the decision on conducting the investigation, the
date of entry into force of the indictment, possible amendments to the indictment and
requests for seeking custody and approval of the same.

The Secretariat of USKOK responded to the request with regard to the additional
questions relating to cases under specified court numbers, that it is not clear whether
those cases are within the jurisdiction USKOK or the other departments within the State
Attorney's Office of the Republic of Croatia. Due to this, they could not answer any
questions related to the subjects. Also, upon the requested indictments, the Secretariat
of USKOK has called upon provision of Article 1, paragraph 3 of the ARAI, which
provides for the non-application of the right of access to information to pending court
cases. Once again, USKOK stressed that in accordance with the CPC the indictment is
submitted to the competent court, in this case the Zagreb County Court. The County
Court did not respond within the period prescribed by the law and a complaint has been
sent to the Information.
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Eight cases were shortlisted for monitoring, of which some are against high-
ranking politicians. During the monitoring process a problem occurred with the court
timetable which included the list of the exact dates of the hearings. In fact, there were
several situations where the court timetable did not indicate that it was a preliminary
hearing or a meeting of the Prosecution Council, which, in accordance with the CPC, is
closed to the public. Also, the timetable has not been updated, so there were numerous
cancelling of hearings or new instructions, which prevented monitoring. Researchers
were often informed of these changes when entering the courtroom. Similarly, in the
pending case against the former Prime Minister, nowhere stood the indication that the
monitoring had to be announced earlier, which led to the situation that the researchers
were banned for entering the courtroom. The next time researchers announced the
monitoring, nevertheless they were not included in the list of people who could attend
the hearings.

These situations and the fact that hearings in different cases were held at the
same time, led to missing some of the hearings. Therefore, comprehensive monitoring
requires more people who can go to several hearings during the same day, in order to
optimize the number of obtained hearings. Reactions in the court were various - from
the fact that some members of the judicial police were not sure whether the observer
may attend the hearing if he is not a member of the media or a friend, a family member
of the defendant, to the situation where monitor’s role is praised by the judge and the
defence counsel of the defendant.

Bosnia and Herzegovina

In Bosnia and Herzegovina there is a noticeable participation by international
monitoring missions, especially the Organization for Security and Cooperation in
Europe (OSCE), as well as monitors from other missions. Within the framework of
formal education at law faculties, individual and group visits to the court are organized,
without program participation or permanent tasks of monitoring specific cases.186 At
the beginning of the cases analysis, the biggest problem was to obtain the indictments
and additional information about the cases. Although there is a joint web portal which
provides the possibility of any of the courts/prosecutors 'offices at all levels to start
their own subpage if they are not able to maintain the special website, the availability of
information depends upon the efficiency of courts/prosecutors’ offices, and it depends
from case to case. Some of the prosecutor’s offices have indicated the confirmed
indictments and provided the access to a brief description of the cases to general public.
Indictments are often arranged as the part of individual case description, and without
thorough analysis and search it is not possible to access this data. Information on the
majority of the cases has not been updated.

Generally, the schedule of the hearings is not updated, with the exception of the
functional web-site of the Court of Bosnia and Herzegovina, which together with the
Prosecution of Bosnia and Herzegovina, and the High Judicial and Prosecutorial Council
of Bosnia and Herzegovina, has the best service for access to information. Reports of
public hearings on these cases only offer basic information and those who are
interested in cases have to be present to these hearings to gain detailed information.

186 Transparency International in Bosnia and Herzegovina, Centre for Investigative Reporting, Centre for Media
Development and analysis (which runs a web portal zurnal.info) and others.
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Also, based on the researchers’ experience, the Municipal Court in Sarajevo is
recognized for its effectiveness and updated.

Referring to the freedom of information requests, it should be noted that Bosnia
and Herzegovina applies four laws: Freedom Of Access To Information Act For Bosnia
and Herzegovina (Court of BiH), the Freedom Of Access To Information Act For The
Republika Srpska (Courts and Prosecution RS), the Law on Free Access to Information
of the Brcko District of BiH (Prosecution and Court BD) and the Law on Free Access to
Information of the Federation of BiH (courts and prosecutors' offices in Federation of
BiH).

Every state institution is obligated to respond to freedom of information
requests, but there are generally different efforts to be put in answering the requests,
providing information, and finally, delivering documents. In communication with other
organizations, especially those engaged in investigative journalism, we have come to the
conclusion that obtaining information through communication with the institutions of
Bosnia and Herzegovina is generally expensive, so additional donor funds are needed in
order to conduct serious research. Prosecutor’s offices haven’t developed the practice of
delivering indictments, although several offices do provide the insight to the
indictments. In specific monitored cases, the indictments were not delivered.

The Freedom of Access to Information Act for Bosnia and Herzegovina reaffirms
the right of all persons to access information in possession of public authorities,
including those from the Court of BiH. This right is not absolute and may be restricted in
accordance with the public interest, and if there are conditions predicted by the law.
The right of access to information is limited in relation to the personal data on which
the information can be provided only to those participating parties, their legal
representatives or authorized person (in written form).

The pilot trials, held at the Court of Bosnia and Herzegovina in Sarajevo, were
monitored by YIHR activists. At the court entrance monitors were searched, and they
had to leave their mobile phones at the counter. In the court room one can only bring
notes, which can be used during the trial monitoring.

The trial stage and sentencing in the criminal proceedings before the Court of
BiH are held publicly. Trials in civil proceedings before this court are also public. So, in
these stages of the proceeding any adult person can attend and monitor, without having
to prove his personal interest. Exceptionally, in order to protect the specific interests
provided by law, the Court may decide to exclude the public. During the monitoring
activities such circumstances never occurred.

Although there are different accreditations for visitors and the press, in practice
treatment of the monitors is not different. The officers at the reception did not ask
researcher additional questions, after informing them that “general public has the right
to monitor trials". There you can also get the information about the number of the
courtroom where the trial takes place and the schedule. Audio recording, video
recording or photographing in the building of the Court is strictly prohibited. Security
staff is authorized to take away, or, delete recordings that were not previously
approved.
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Courtrooms have glass partitioned space for monitors of the trial. The trial may
also be monitored in the hall directly or via provided monitors. Courtrooms in the Court
of BiH have the capacity of 6-80 visitors, depending on the courtroom. Usually the
monitors enter the room to observe the trial 15 minutes before the beginning of the
trial. Also, the practice is that the observers do not leave until the conclusion of the
hearing, or until the break decided by a judge.

In the monitoring experience before the Court of BiH, communication with the
parties is limited. However, the parties to the proceeding are aware of the presence of
the monitors, and in some cases the accused/suspect try to draw attention of the
monitors to the points what he/she considers to be the violation of the rules of
procedure. The monitors leave the courtroom on different exit from the defence and the
prosecution, and it is difficult to get in direct contact, especially for younger monitors in
Bosnia and Herzegovina.

The Court of BiH adequately informs the accused of the right to an attorney, fair
trial, equality of arms; ensures appropriate time and place for the preparation of the
defence, the right to be presumed innocent until the final verdict, right for the defence
to examine all witnesses.

Continuous monitoring of the cases before the Court of Bosnia and Herzegovina
can be realized due to the good preparedness of the court. High standards are set by the
international missions since the establishment of this institution and above all, with the
goal to meet the adequate conditions for prosecuting war crimes, organized crime and
corruption.

Before the Court of Bosnia and Herzegovina, at the time of the report
preparation, 24 indictments had been confirmed, of which six for the abuse of office, 11
for bribery, and 7 for receiving the gift or other forms of benefits. Currently, the
Prosecutor's Office of Bosnia and Herzegovina is dealing with more cases of high profile
suspects. With the last case we have started to monitor, everything pointed to the fact
that the attention of the Court and Prosecution is moving from cases of less value and
importance to larger cases, due to the structure changes in the government as well as
international pressure for a stronger fight against corruption.

According to this, as future steps meaningful communication with the
Prosecutor's Office should be achieved, in order to provide more data about every
indictment, with personal data protected, and to focus on those cases where reports
may be of the bigger interest for the media. More focused monitoring of 5 of six high
profile cases, with constant consultation with YUCOM, and other attorney and legal
experts, was the key activity, and in the future it may involve law students and
journalists. Together with better media reporting, we want to achieve greater visibility
of the participation of young activists of YIHR BiH in trial monitoring.

General conclusions

With a review of international recommendations and the strategic and legal
framework in Serbia, Croatia and Bosnia and Herzegovina, one can get a clearer picture
of how the implementation of proposals for strengthening the judiciary as the most
important instance, directly dealing with the problem of corruption is updated.
However, even when the recommended institutes are implemented, it is difficult to
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adapt to the habits of societies where corruption is widespread and certain peculiarities
inherent to the countries where monitoring was conducted. It turns out that, in EU
countries and in the region, public involvement in the monitoring of these proceedings
is an important element for the efficient resolution of cases with corruptive elements.
The goal is to simultaneously achieve respect for the rights of the accused and make
more efficient rulings, and introduce a certain standard in resolving these cases.

We want to emphasize that the knowledge about the specifics of the prosecution
for corruption offences and finding the ways to bring criminal matter closer to the
general public are necessary for conducting adequate monitoring. In this way bias
reporting that usually accompanies these cases can be avoided, especially if the accused
is someone from the state leadership. Based on an analysis of the legal and strategic
framework, we have singled out a few general recommendations that could be the
starting points in all three countries in order to achieve uniform results and to enable
them to joint efforts to solve the cross-border cases with corruptive elements. Of course,
these recommendations do not represent a final solution to the current situation, but it
forms a clear starting point for creating a system that will be efficient, fast and of a high
quality as a way to oppose the deeper problem of corruption affecting the region of the
Western Balkans.

Recommendations:

1. Ensure greater independence of the judicial institutions, especially through
clearer and more precise procedures for the election of the holders of judicial or
prosecutorial functions.

2. The system of being elected to the judicial function and the function of public
prosecutors, as well as the resolution from it, have to be changed in direction in
which there is no political influence. This primarily relates to the eventual
elimination of the probationary period for judges election, since it is confirmed
that this is the most influent period when it comes to the likeliness of corruption.

3. Establish a system to determine the accountability of judges and prosecutors for
the quality of their work, because if there are no such mechanisms, the interest
of judicial officials for efficient resolution of cases with corruptive elements is
minored.

4. It is necessary to improve the knowledge of prosecutors in connection with
bankruptcy proceedings, stock exchange and the company's operations, as well
as the tax policies of the country in which system they operate.

5. The early detection of committing offences with corruption elements should be
improved. For this reason, it is necessary to reduce the administrative apparatus,
ensure stricter selection criteria and reinforce control of the public corporation
and registration of companies, or to focus on the prevention of the problem.

6. Regarding the legislative framework it is clear that the grouping of offenses with
corruptive elements into a specific group in the law and the definition of clear
protective structures affected could make the prosecution more effective.

7. It is necessary to improve the knowledge of prosecutors in the areas of
bankruptcy proceedings, stock exchange and the company's operations, the work
of Agency for Business Registers and similar. It is necessary to improve the
requirements for the implementation of prosecutorial investigation and specify
the commands for experts in economics.

53



8. Educate specialized experts in the areas that are specifically marked as
vulnerable. Also, in cases that require knowledge from several areas, which
require a more detailed expert analysis, a council of experts should be formed, as
often their opinion is the key evidence in proceedings with corruptive elements.

9. Take into account the new institute of prosecutorial investigation, the
relationship prosecution - police should be straightened. The first step is to
make changes to the Police Act, which is often openly in conflict with the
Criminal Procedure Code and to identify clearly the superiority of the prosecutor
during the investigation. Introduce a register of persons convicted for corruption
and ban them from certain economic activities. It would also be useful to provide
for the forfeiture of property acquired through crime, in all three countries.

10. Introduce a register of persons convicted for corruption and ban them from
certain economic activities. It would also be useful to apply the forfeiture of
property acquired through crime, in all three countries.

11. Avoid actions that constitute retaliation against those who report corruption or
indicate its dangers trough participation in research projects by forming a
framework that provides for the sanctioning of state bodies and officials who
obstruct or unreasonably impede the process of corruption monitoring.

12.Raise the level of confidence in judicial institutions through transparent
procedures and improve the communication of judicial institutions with
journalists and other monitors.

13.Introduce as obligatory internet presentations of courts with electronic
database, which would facilitate obtaining data on the proceedings and trial
schedule.
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